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Court of Appeals of the District of Columbia 


No. 4978. 

i 

Roge Laboratories, Inc., a Corporation, Appellant, 

vs. 


James M. Doran, Commissioner of Prohibition, and John 
F. J. Herbert, Prohibition Administrator foir the Dis- 

7 j 

trict of Columbia. 


a Supreme Court of the District of Columbia. 

Equity. No. 49453. j 

Roge Laboratories, Inc., a Corporation, Plaintiff, 

vs. 

I 

James M. Doran, Commissioner of Prohibition,! and John 
F. J. Herbert, Prohibition Administrator for the Dis¬ 
trict of Columbia, Defendants. j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court! of the Dis¬ 
trict of Columbia, at the City of Washington, i|n said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Bill of Complaint for Injunction. 

Filed Feb. 19, 1929. 

In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 49453. 

Roge Laboratories, Inc., a Corporation, Plaintiff, 

vs. 

James M. Doran, Commissioner of Prohibition, and John 

F. J. Herbert, Prohibition Administrator for the Dis¬ 
trict of Columbia, Defendants. 

The Plaintiff, Roge Laboratories, Incorporated, respect¬ 
fully shows to the Court, as follows: 

1. That it is a corporation, organized and existing under 
the laws of the State of Delaware, with its principal place 
of business at 3318 Georgia Avenue, Northwest, Washing¬ 
ton, District of Columbia, and brings this suit in its own 
right. 

2. The defendant, James M. Doran, is the Commissioner 
of Prohibition of the United States, residing at and exer¬ 
cising his official functions in the District of Columbia, and 
is sued in his official capacity; that the defendant, John 
F. J. Herbert, is the Prohibition Administrator for the Dis¬ 
trict of Columbia, and is an agent and subordinate of the 
defendant, James M. Doran, and that he exercises his offi¬ 
cial functions in the District of Columbia, and is sued in his 
official capacity. 

3. That the Plaintiff, in the winter of the year 1921, ob¬ 
tained from the Prohibition Officials, being the predeces¬ 
sors in the office of the defendants herein, a permit, 

2 under the provisions of Title III, of the National 
Prohibition Act,—which Permit authorized plaintiff 

to use specially denatured alcohol in the manufacture of 
various toilet preparations theretofore approved by the 
Prohibition Officials; that said permit has been renewed, 
continued or extended, from time to time, and was in full 
force and effect throughout the entire year 1928, and up 


I 
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until the acts hereinafter complained of; that a copy of the 
said permit which was in full force and effect throughout 
the year 1928, with its authorized extension, ^s annexed 
hereto, made part hereof, and marked exhibit ‘jA”. 

4. That plaintiff, ever since the issuance to it of the per¬ 
mit hereinabove described, has conducted its business there¬ 
under in full compliance with the provisions of the said 
National Prohibition Act and lawful regulations, and has 
never been guilty of any infraction of said law oif said regu¬ 
lations. 

5. That on or about the 28th day of December, 1928, the 
defendant, John F. J. Herbert, acting through hi§ agent and 
subordinate, William R. Pohler, Acting Prohibition Admin¬ 
istrator, notified plaintiff by letter that plaintiff’s applica¬ 
tion for renewal of its heretofore described perfnit for the 
year 1929 had been disapproved or denied, I upon the 
grounds and for the reasons set forth in said letitcr; that a 
copy of said letter is annexed hereto, made part hereof, and 
marked exhibit “B”. 

6. That thereafter, and on or about January!2nd, 1929, 
the defendant, John F. J. Herbert, Prohibition Adminis¬ 
trator, notified plaintiff by letter that he, the said John F. 
J. Herbert, Prohibition Administrator, had canceled the 

bond which had been given by plaintiff to support 
3 the permit hereinbefore described, and that plaintiff 
had presented satisfactory evidence of the legal dis¬ 
position of all intoxicating liquor procured or j possessed 
thereunder; that a copy of said letter is annexed hereto, 
made part hereof, and marked exhibit “C.” 

6-a. That as a result of the aforesaid action pr decision 
of the said defendant, John F. J. Herbert, Prohibition Ad- 

7 i m 

ministrator, in disapproving or denying the aforesaid ap¬ 
plication of the plaintiff for renewal of its aforesaid permit 
for the year 1929, has caused the complete extirpation of 
plaintiff’s business under its permit, including the loss 
of accounts, loss of income theretofore derived! from the 
business conducted by plaintiff under its permit, loss of 
the good will attendant to the business, loss of rentals, 
salaries, overhead and incidentals, necessary to the proper 
conduct of the business under permit, and hajs left the 
plaintiff with much equipment, apparatus, supplies, et 
cetera, upon its premises which have been rendered value- 
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less because of the interruption or interference with the 
business under permit by the defendants; that such action 
or decision of the said defendant, John F. J. Herbert, Pro¬ 
hibition Administrator, has caused other and irreparable 
and irremediable damage to the Plaintiff and its business 
under the aforesaid permit, which irreparable and irre¬ 
mediable damage is now existent, and will continue to so 
exist so long as the aforesaid interference by the defendants 
continues against the plaintiff’s permit, and unless and 
until restrained by the Court; that said irreparable and 
irremediable damage and injury to plaintiff and its busi¬ 
ness under permit is more fully and specifically set forth 
in the affidavit of Joseph Levin, Secretary and Treasurer 
of the plaintiff corporation, which affidavit is attached 
hereto, made part hereof, and designated exhibit 
4 “H”; that as a result of the aforesaid interference 

by defendants with the business of plaintiff under 
permit has resulted in bringing plaintiff’s business to a 
complete standstill; that plaintiff has urgent, immediate 
need for withdrawals of specially denatured alcohol to 
manufacture its products for which it has a standing order, 
which, due to defendants interference with plaintiff’s per¬ 
mit, plaintiff is unable to fill. 

7. That on the 4th day of January, 1929, complainant, 
by and through its attorney, filed with the defendant, John 
F. J. Herbert, Prohibition Administrator, a request for a 
hearing or day in court to answer and disprove by evidence 
the charge set forth in said defendant’s letter which is 
made part hereof as exhibit “B”, and whereon plaintiff’s 
permit aforesaid was denied renewal for the year 1929; 
that a copy of said request is herto annexed, made part 
hereof, and designated exhibit “D”. 

8. That pursuant to the aforesaid request for hearing 
the defendant, John F. J. Herbert, Prohibition Administra¬ 
tor, set a day for hearing on January 8, 1929, at Washing¬ 
ton, District of Columbia, before one of his subordinates, 
one Thomas F. X. Callahan, designated a hearer; that such 
hearing was conducted during the three day period of Jan¬ 
uary 8 to January 11, 1929, both inclusive; that at such 
hearing witnesses for the plaintiff, and witnesses for the 
defendants, 1 appeared and gave testimony touching upon 
the charge set forth in exhibit “B” hereto attached; that 
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all of such testimony there given by said witnessed was re¬ 
duced to writing by a stenographer, and a transcript 
thereof made; that a copy of said transcript as furpished to 
plaintiff by the defendant John F. J. Herbert, Prohi- 

5 bition Administrator, is attached hereto, made part 
hereof, and designated exhibit “E.” 

9. That the defendant, John F. J. Herbert, on January 
31, 1929, by letter, submitted to plaintiff a copy of a cer¬ 
tain finding of fact and recommendation made by the afore¬ 
said Thomas F. X. Callahan, his subordinate; that a copy 
of said finding of fact and recommendation of said Thomas 
F. X. Callahan, is attached hereto, made part hereof, and 
designated exhibit “F”; that a copy of the defendant, John 
F. J. Herbert’s letter of January 31, 1929, is attached here¬ 
to, made part hereof, and designated exhibit “G”; ‘that said 
letter approved the former action of the said defendant, 
John F. J. Herbert, in effect sustaining himself. 

10. That the evidence adduced at the hearing hereinbe- 
fore mentioned, as shown in exhibit “F,” does not show 
any violation or infraction by plaintiff of the terfias of its 
permit, or of the provisions of the National Prohibition 
Act, or of any lawful regulations promulgated thereunder; 
that the facts as shown in the evidence adduced at said 
hearing are insufficient to warrant refusal of thei applica¬ 
tion for renewal of plaintiff’s aforesaid permit; land that 
the action of the defendant, John F. J. Herbert,j Prohibi¬ 
tion Administrator, in disapproving and denying plain¬ 
tiff’s application for renewal of its permit is Arbitrary, 
wrongful, erroneous and unlawful. 

11. That plaintiff is entitled to a review of the Aforesaid 
decision of the defendants in disapproving or revoking its 
permit, under Sections 5, 6 and 9, Title II, of the National 
Prohibition Act. 

12. Under date of February 7, 1929, plaintiff wrjote a let¬ 
ter to the defendant, John F. J. Herbert, prohibition 

6 administrator, as follows: 

“My Dear Mr. Administrator, Fort McHenry, Bailto., Md.: 

i 

Attention Mr. W. R. Pohler. j 

Receipt is hereby acknowledged, with thanks, of the two 
certified copies of the transcript of testimony in the matter 
of the hearing on renewal of our permit. 
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We liave instructed our attorney, Mr. Cantrel, to with¬ 
hold the filing of suit for review, pending our taking up the 
matter with vou further. 

The entire record reflects only two things, namely, that 
your Bureau objects to the existing formula for our prod¬ 
uct “Vitol Hair Tonic,” and likewise objects to our cus¬ 
tomer, the Foreign Opal Company, of Philadelphia, Pa. 
These objections of your Bureau we are desirious of clear¬ 
ing up in a manner satisfactory to you. With that end in 
view, we are ready and willing to discontinue the existing 
formula for Witol,’ and to modify it with an oil which will 
be entirely satisfactory to your Bureau; and we are ready 
and willing to discontinue altogether our former customer 
the Foreign Opal Company, and to seek other customers 
for our products. As a matter of fact we have already been 
soliciting business from other houses. 

The above concession on our part will be a severe handi¬ 
cap to our business, but we offer it in the full spirit of co¬ 
operation which your Bureau desires, and we shall so strive 
to cooperate at all times. We are hopeful that you will give 
this matter your immediate favorable consideration, so 
that withdrawals may be made by us as early as possible to 
proceed with the manufacture of our other approved prod¬ 
ucts.” 

offering in this manner to do equity in every sense of the 
word; that the defendants have refused to entertain the 
request of plaintiff as above quoted, and are content to 
consider the matter closed. 

13. That the action of the defendants in denying the ap¬ 
plication of plaintiff for renewal of its aforesaid permit for 
the year 1929 is contrary to the provisions of the Constitu¬ 
tion of the United States, as amended, in that it did, in 
effect, take away plaintiff’s property without due process 
of law, by not according plaintiff a hearing prior to such 
action. 

Wherefore plaintiff prays: 

7 (a) That the writ of subpoena issue directed to 

the defendants, John F. J. Herbert, Prohibition Ad¬ 
ministrator, and James M. Doran, Commissioner of Pro¬ 
hibition, commanding them and each of them to appear and 
make answer hereto. 
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(b) That the defendants, and each of them, and their 
agents and subordinates, be temporarily restrained and 
enjoined from continuing their refusal to approve the ap¬ 
plication of plaintiff for renewal of its permit. 

( c ) That the defendants, and each of them, and their 
agents and subordinates, be permanently enjoined and re¬ 
strained, as in prayer ( b ). 

( d) That a rule to show cause issue directing the defend¬ 
ants, and each of them, and their agents and subordinates, 
to show cause why the decision of the defendant, John F. J. 
Herbert, Prohibition Administrator, should not | be modi¬ 
fied or reversed. 

(e) That the decision of the defendant, John F. J. 
Herbert, Prohibition Administrator, in disapproving and 
denying the application of plaintiff for renewal Of its per¬ 
mit for the year 1929, be reviewed by the Court j and that 
said decision be modified or reversed as the dourt may 
find the facts merit. 

(/) And for such other and further relief as to the Court 
may seem equitable, proper and just. 

ROGE LABORATORIES, INC., 
By JOSEPH LEVIN, j 

Secretary-Treasurer. 

JOSEPH A. CANTREL, j 

JONAS M. SMITH, i 

J. C., 

Attorneys for Plaintiff. 

S . District of Columbia, ss: 

Joseph Levin, being first duly sworn, deposes! and says 
that he has read the foregoing annexed bill of jcomplaint 
by him subscribed as Secretary-Treasurer of |the Roge 
Laboratories, Inc., a corporation; that he has authority 
to sign as such for said Roge Laboratories, Inc|.; that he 
subscribed the same as such Secretary-Treasureii; that the 
matters and things therein stated as facts are!true, and 
the matters and things therein stated as upon information 
and belief he believes to be true. 

JOSEPH LEVIN. 

Subscribed and sworn to before me this 18th d&y of Feb¬ 
ruary, A. D. 1929. 

[notarial seal.] JAMES C. WILKJES, 

Notary Public, D. C. 
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9 Exhibit “A.” 

Permit No. 65. 

Treasury Department, IT. S. Internal Revenue, Form 1481. 

(Revised December, 1925.) 

Permit to Use Specially Denatured Alcohol under Title III 

of the National Prohibition Act. 

(This form must be prepared in duplicate, the original 
to the permittee and the remaining copy retained by the 
Administrator for his files.) 

Office of Prohibition Administrator, 6th District, 

Baltimore, Md. 

Issued in Pursuance of Final Decree, Dated August 9,1926, 
by Acting Associate Justice James F. Smith in the Su¬ 
preme Court of the District of Columbia. 

(Equity. No. 45443.) 

August 9th, 1926. 

Permit is hereby granted to Roge’ Laboratories, Inc., 
located at 3318 Georgia Avenue., (City:) Washington, 

D. C., (State:) -, to use specially denatured alcohol for 

manufacturing purposes, the preparation or preparations 
authorized to be manufactured, the formula of specially de¬ 
natured alcohol permitted to be used in the manufacture of 
each preparation, and the quantity of specially denatured 
alcohol of each formula authorized to be withdrawn during 
a period of thirty days, being as follows: 


Quantity 

Formula allowed per 

Preparation authorized to be manufactured. No. 30-day period. 


(Eau de Quinine; Bouquet Toilet 40 500 wine 

Water; Special Hair Tonic; Bay gals. 

Rum; Foaming Hair Tonic; Vitol 
Hair Tonic; Shampoo; Lilac Toilet 
Water & Perfume; Lilac Vegetal 
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Quantity 
Formula allojwed per 

Preparation authorized to be manufactured. No. 30-day period. 

i 

Toilet Water & Perfume; Narcissus 

Toilet Water & Perfume; Carnation ! 

Toilet Water & Perfume; Rose ! 

Toilet Water & Perfume; Heliotrope 
Toilet Water & Perfume; Lily of 
the Valley Toilet Water & Per- | 

fume; Violet Toilet Water & Per¬ 
fume.) 

i 

This permit shall be in effect until Dec. 31, 1^26; is not 
transferable or assignable ; and does not authorize the use 
of specially denatured alcohol in any other manner, or for 
any other purpose, than the manufacture of the prepara¬ 
tion or preparations listed above, with the fbrmula or 
formulas of specially denatured alcohol authorized there¬ 
for. This permit is issued on the condition, and with 
10 the understanding, that the permittee shall strictly 
comply with the laws of the United States, all regu¬ 
lations now or hereafter in force, as well as tjbie laws of 
the State in which the business of the permittee is located, 
which laws and regulations are, and shall be deemed to be, 
a part of this permit; and on the following special con¬ 
ditions : 

1. The business hereby authorized, the records! pertaining 
thereto, and the contents of all vehicles passing iinto or out 
of the premises, shall at any time be subject to! inspection 
by any Internal Revenue officer, prohibition officer, or police 
officers of your State. 

2. Should a citation be issued against you under Section 
9, Title II, of the National Prohibition Act, all j operations 
hereby authorized shall be discontinued within 15 days 
thereafter, unless there is a continuation of the!hearing on 
motion of the Government. 

3. You will, if a corporation, file with the Prohibition Ad¬ 
ministrator of the district, in writing, the name and address 
of a person within the jurisdiction of the United States 
District Court for your district, on whom in administrative 
or judicial proceedings, and, in the absence of officers of 
the corporation, service of citation or other process may 
be made for or on your behalf. 

i 

i 
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4. The permit privileges hereby granted shall not be 
transferred, and in case of a sale or transfer of the busi¬ 
ness in connection with which your permit activities are 
conducted, you will submit to the Administrator,under oath, 
the names and addresses of such purchasers, the amount 
paid by each, the balance due, if any, and how secured, and 
in such case the purchasers shall not begin operations 
until they apply for and receive a permit. If a corporate 
permittee, an actual transfer of such amount of stock as 
brings about a change of control and management as com¬ 
pared with the control and management at the date of ap¬ 
plication for the permit shall be deemed to be a transfer of 
the business in connection with which the permit activities 
are conducted, and will require a new permit by the pur¬ 
chasers, unless the facts in connection with such transfer 
of stock with control and management shall have been 
submitted in advance to the Administrator under oath and 
his consent in writing to such change secured. 

5. The Administrator may, if he deems it necessary, at 
all times keep one or more officers within the plant. 

6. Reports on Form 14S2 of the receipt and disposition of 
specially denatured alcohol each month shall be submitted 
to the Administrator on or before the tenth day of the fol¬ 
lowing month and other records kept as provided by Regu¬ 
lations No. 61. 

EDMUND BUDNITZ, 
Prohibition Administrator. 

Note. —Whoever violates any of the provisions of law or 
regulations relating to denatured alcohol shall be liable for 
the first offense to a penalty of not exceeding $1,000, or 
imprisonment not exceeding thirty days, or both, and for 
a second or cognate offense to a penalty of not less than 
$100, nor more than $10,000, and to imprisonment of not 
less than thirtv davs nor more than one year. 
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11 Exhibit “B.” 

[. 

Treasury Department, U. S. Prohibition Service, Balti¬ 
more, Md. 

Office of Prohibition Administrator, State of Maryland and 

District of Columbia. 

In reply refer to Pro-7 :P :A. js. 

Disapproval. 

Permit 7-SDA-65. 

I 

December 28, 1928. 

Roge Laboratories, Incorporated, 

3318 Georgia Avenue N. W., 

Washington, D. C. 

! 

Gentlemen : 

As you are aware, you have been notified through this 
office that your sole product, known as Vitol Ptair Tonic, 
has been held by Government chemists to be a preparation 
which yields potable alcohol upon simple distillation and 
manipulation, and that the essential oil used therein is com¬ 
posed principally of ingredients that readily finite with 
caustic alkali to form inodorous compounds and is, there¬ 
fore, not suitable to this Bureau in the manufacture of 
toilet preparations. This notice has been given you several 
times in writing as 'well as personally and through your 
attornev at this office and at the office of this iBureau at 
Washington, D. C. You were also notified byi this office 
under date of March 14, 1928 that it was found from an 
investigation that your sole customer, the Foreign Opal 
Company, of Philadelphia, Pennsylvania, was not legiti¬ 
mately disposing of your product, and that therefore you 
could not in good faith continue the sale of your Isaid single 
product to them. 

Notwithstanding the above you have refused! to modify 
your formula and have continued selling the aforesaid ob¬ 
jectionable concern. The chemistry division of this Bureau 
made a further analysis of your Vitol Hair Tonic on the 
third of this month and under date of the fifteenth of this 
month advise that your preparation does not contain a 
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bona fide essential oil and will not be approved. This was 
an analysis made of a sample procured on your premises 
by Government officers on December 3, 1928. 

As required by the Commissioner, through this office 
you recently submitted to the chemistry division of this 
Bureau at Washington a sample of Vitol Hair Tonic which 
you desire approved on your 1929 permit, and that sample 
the Government chemists find objectionable upon the same 
grounds as hereinbefore stated. 

12 It therefore is evident that you have not in good 
faith complied with the provisions of your permit and 
are not entitled to the confidence of the Government, and 
your application for renewal of your permit, serial num¬ 
ber 7-SDA-65, dated August 28, 1928, for the calendar year 
1929, is hereby disapproved. A copy thereof, showing such 
action, is inclosed. 

Yours truly, 

W. R. POHLER, 

Acting Administrator. 

Inch 


13 Resp. Ex. No. 17. 

Notification of Cancellation of Bond. 
Treasury Department, U. S. Prohibition Service. 

Exhibit “C.” 

Office of Prohibition Administrator. 


Pro-7 :P :B-G. 
tip. 

Januarv 2, 1929. 

* * 

Commissioner of Prohibition, 

Washington, D. C.: 

Bond, covering the use or sale of [distilled spirits or 
wines]* specially denatured alcohol for other than bever¬ 
age purposes, Form 1480 (effective-, -; dated 

November 14, 1921), in the penal sum of $10,000.00, filed 


[♦Words enclosed in brackets erased in copy.] 
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by Roge Laboratories, Inc. of Washington, D.j C., with 
Fidelity & Deposit Co. of Maryland as surety, |has been 
marked “Canceled as to transactions occurring ^fter De¬ 
cember 31, 1928,” said permittee having surrendered per¬ 
mit, serial number 7-SDA-65 dated August 9, 1926 and pre¬ 
sented satisfactory evidence of the legal disposition of all 
intoxicating liquor procured or possessed thereunder. 

A copy of this letter is being sent the surety on the bond 
in question, and to the permittee. 

J. F. J. HERBERT, 
Prohibition Administrator. 

14 Exhibit “A.” 


Treasury Department, Bureau of Internal Revenue, Office 
of Prohibition Administrator, 6th District, Baltimore, 
Maryland. 

October 1, 1926. 

j 

i 

To holders of permits to use specially denatured alcohol: 

i 

Treasury Decision 3925, approved September 1, 1926, 
provides that your permit to use specially denatured alco¬ 
hol will continue in operation until surrendered tty you, or 
there is a failure of required bond, or revocation on citation 
and hearing. 

This letter should be preserved in your files iri order to 
show that your permit, bearing expiration date as of De¬ 
cember 31, 1926, will continue in force after that date. 
Kindly acknowledge receipt, as indicated below. 

EDMUND BUDNITZ, 
Prohibition Administrator, 6th district. 
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Exhibit “D.” 


In the Matter of Disapproval of Renewal Permit f-SDA-65, 
of Roge Laboratories, Inc., to Use Specially Denatured 
Alcohol for the Year 1929. 


Request for Hearing. 

To John F. J. Herbert, 

Prohibition Administrator, 

Fort McHenry, Baltimore, Md. : 

Now comes the Roge Laboratories, Inc., a corporation, 
and by its attorney, respectfully requests that lit be ac- 
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corded a hearing or a day in court to answer and disap¬ 
prove by evidence the charge set forth in the letter of Act¬ 
ing Administrator W. R. Pohler, dated Baltimore, Mary¬ 
land, December 28, 1928, in disapproving application for 
renewal of permit S. D. A.-65, that the permittee, Roge 
Laboratories, Inc., had not in good faith complied with the 
provisions of its permit; and that its said permit be re¬ 
newed. 

JOSEPH A. CANTREL, 

Denrike Building, Washington, D. C., 

Attorney for the Permittee. 

This is to certify that I, Joseph Levin, Secretary-Treas¬ 
urer of the Roge Laboratories, Incorporated, 3318 Georgia 
Avenue, N. W., Washington, D. C., served the foregoing 
annexed request for hearing upon John F. J. Herbert, Pro¬ 
hibition Administrator, Fort McHenry, Baltimore, Mary¬ 
land, by mailing same to him by registered mail this 4th 
day of January, 1929. 

JOSEPH LEVIN. 

Copy. 


16 Exhibit “E.” 

A True Copy of the Complete Transcript of the Records, 
pages 1 to 103, inclusive, in the case of Roge Laboratories, 
Incorporated. 

J. F. J. HERBERT, 

J. F. J. HERBERT, 

Administrator. 


17 Exhibit “F. ?? 

Treasury Department, Bureau of Prohibition. 

In the Matter of the Disapproval of Application for a Re¬ 
newal of Permit 7-SDA-65 to Use Specially Denatured 
Alcohol, for the Calendar Year 1929. 

United States of America, Complainant, 

vs. 

Roge Laboratories, Incorporated, Respondent. 

Finding of Fact and Recommendation. 

On January 8, 1929, at 10:00 A. M., the case came on to 
be heard before Thomas F. X. Callahan as Hearer, author- 
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ized, empowered and directed to act for and in! behalf of 
John F. J. Herbert, Prohibition Administrator, District 
Number 7, in the Office of the Deputy Prohibition Admin¬ 
istrator, District Number 7, 6th and B Streets, S. |W., Wash¬ 
ington, D. C. 

There appeared on behalf of the Complainant: Will H. 
Krause, Attorney; William R. Pohler, Assistant Adminis¬ 
trator; J. Stanley Falck, Prohibition Pharmacist; Joseph 
T. Wallace, Prohibition Pharmacist; Craig S. Atkins, Dr. 
James L. Young, Dr. William Y. Linder, Barron! R. Frank¬ 
lin, Prohibition Pharmacist; Thomas E. Feairon, F. F. 
Graber, Jr., Norton A. Bast. 

There appeared on behalf of the Respondent:! James A. 
Cantrel, Attorney; John H. Litzelman, Attorney; Joseph 
Levin, Secretary & Treasurer Roge Laboratories; Max 
Bergis. 

18 The issues involved in this case are s^t forth in 
a letter dated December 28, 1928, to the Roge Lab¬ 
oratories, Incorporated, 3318 Georgia Avenub, N. W., 
Washington, D. C., signed by W. R. Pohler, Acting Admin¬ 
istrator, as follows: 

“As you are aware, you have been notified through this 
office that your sole product, known as Vitol Hair Tonic, 
has been held by Government chemists to be a preparation 
which yields potable alcohol upon simple distillation and 
manipulation, and that the essential oil used ! therein is 
composed principally of ingredients that readily unite with 
caustic alkali to form inodorous compounds an<jl is, there¬ 
fore, not suitable to this Bureau in the manufacture of 
toilet preparations. This notice has been givep you sev¬ 
eral times in writing as well as personally and through your 
attorney at this office and at the office of this Bureau at 
Washington, D. C. You were also notified by this office 
under date of March 14, 1928, that it was fouhd from an 
investigation that your sole customer, the Foreign Opal 
Company, of Philadelphia, Pennsylvania, was not legiti¬ 
mately disposing of your product, and that therefore you 
could not in good faith continue the sale of your jsaid single 
product to them. 

“Notwithstanding the above you have refused to modify 
your formula and have continued selling the afpresaid ob¬ 
jectionable concern. The chemistry division of this Bureau 
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made a further analysis of vour Vitol Hair Tonic on the 
third of this month and under date of the fifteenth of this 
month advise that your preparation does not contain a 
bona fide essential oil and will not be approved. This was 
an analysis made of a sample procured on your premises 
by Government officers on December 3, 1928. 

“As required by the Commissioner, through this office 
you recently submitted to the chemistry division of this 
Bureau at Washington a sample of Vitol Hair Tonic which 
you desire approved on your 1929 permit, and that sample 
the Government chemists find objectionable upon the same 
grounds as hereinbefore stated. 

“It therefore is evident that you have not in good faith 
complied with the provisions of your permit and are not 
entitled to the confidence of the Government, and your ap¬ 
plication for renewal of your permit, serial number 7- 
SDA-65, dated August 28, 1928, for the calendar year 1929 
is hereby disapproved. A copy thereof, showing such ac¬ 
tion, is inclosed.’’ 

A request for hearing was made by the Roge Labora¬ 
tories, Incorporated, on January 4, 1928, as set forth 
herein : 

19 “To John F. J. Herbert, 

Prohibition Administrator, 

Fort McHenry, Baltimore, Md.: 

“Now comes the Roge Laboratories, Inc., a corporation, 
and by its Attorney, respectfully requests that it be ac¬ 
corded a hearing or a day in court to answer and disprove 
by evidence the charge set forth in the letter of Acting 
Administrator W. R. Pohler, dated Baltimore, Maryland, 
December 28, 1928, in disapproving application for re¬ 
newal of permit S. D. A.-65, that the permittee, Roge Labo¬ 
ratories, Inc., had not in good faith complied with the pro¬ 
visions of its permit; and that its said permit be renewed. 

(Signed) JOSEPH A. CANTREL. 

JOSEPH A. CANTREL, 

Denrike Building, Washington, D. C., 

Attorney for the Permittee.' 9 

The date of hearing was set for January 8, 1929, the 
fifteen day notice being waived by agreement of both 
parties. 
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The testimony offered by the Respondent tendjed to show 
that Joseph Levin is Manager of the business J Secretary 
and Treasurer and owner of all the shares of stpck, except 
two, in the corporation, and that it is a one-map business; 
that the manufacture and shipment of the entife product, 
to wit: Vitol Hair Tonic consumed two days each month; 
that the product was made in accordance with liis formula 
and the entire amount manufactured during the year 1928, 
namely five hundred gallons per month, was shipped in one- 
gallon containers (10 containers to the case) fo the sole 
customer, the Foreign Opal Company, 115 Pine Street, 
Philadelphia, Pennsylvania, the manufactured product be¬ 
ing delivered by Joseph Levin to the Washington, Balti¬ 
more and Annapolis Railway, Washington, D. CL, for which 
he received bills of lading; that the shipments were received 
from the Ericcson Line and delivered some timejto the Ter¬ 
minal Warehouse Company, and some times tb 115 Pine 
Street, Philadelphia, the greater part being delivered to the 
Terminal Warehouse, the Opal Company making the deliv¬ 
eries by their drayman; and that the shipment of Vitol Hair 
Tonic made in December, 1928, was delivered to| the Termi¬ 
nal Warehouse Company, Philadelphia, j 
20 The testimony further shows that Majx Bergis is 
the owner of the Foreign Opal Company land is han¬ 
dling 8,000 to 9,000 gallons of toilet preparationsjper month; 
that he is taking care of all sales himself, and isjnot sure as 
to whether or not Joseph Levin of the Roge Company made 
inquiry as to his customers; that he has a vejrbal agree¬ 
ment to purchase 500 gallons of Vitol Hair! Tonic per 
month from the Roge Laboratories, and that he purchased 
their entire manufactured product each month during 1928. 
Bergis exhibited photographs of 115 Pine Street, Phila¬ 
delphia, taken on January 5, 1929, tending to show the 
employes and business conditions of the Foreign Opal 
Company on that date. 

The testimony further shows that the Roge Laboratories, 
Incorporated, received notice in writing, personally to 
Joseph Levin, and through its Attorney, that the prepara¬ 
tion Vitol Hair Tonic as manufactured duriiig the vear 
1928 yielded potable alcohol upon simple manipulation and 
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distillation and was not suitable to the Bureau of Prohibi¬ 
tion in the manufacture of toilet articles. 

The Respondent’s testimony further shows that an ap¬ 
plication to the Bureau of Prohibition was duly made 
August 28, 1928, for renewal of permit for the calendar 
year 1929; that pursuant to request dated November 14, 
1928, from the Bureau of Prohibition, samples of their 
various formulae, including Vitol Hair Tonic, were delivered 
by the Roge Laboratories on December 7, 1928, to the Gov¬ 
ernment chemist for analysis; and that notice of the dis¬ 
approval of the formula for Yitol Hair Tonic to be manu¬ 
factured during the year 1929, dated December 28, 1928, 
was received by the Roge Laboratories, Incorporated. 

The Government, in support of its action in refusing the 
renewal of the permit of the Roge Laboratories, Incorpo¬ 
rated, for the calendar year 1929, showed that the Vitol 
Hair Tonic as manufactured during the year 1928, under 
the formula for the 1928 permit, yields potable alcohol 
upon simple distillation and manipulation, thereby render¬ 
ing the formula unsuitable to the Bureau for the manu¬ 
facture of toilet articles; that notice in writing, personal 
and to their Attorney, was served on the Roge Laboratories, 
Incorporated, to change the formula for Vitol Hair Tonic, 
it being the sole product manufactured, although their per¬ 
mit allowed the manufacture of a number of toilet articles; 
that samples were submitted on December 7,1928, pursuant 
to request from the Bureau under the application for re¬ 
newal of permit for the year 1929; that after a careful 
chemical analysis'by the Bureau’s chemical department it 
was found that the samples of Vitol Hair Tonic submitted 
under the renewal application yield potable alcohol upon 
simple distillation and manipulation and were not accept¬ 
able to the Bureau for the manufacture of hair tonic, and 
due notice thereof was given to the Roge Laboratories, In¬ 
corporated, on December 28, 1928. 

The Government through its witnesses showed that the 
Foreign Opal Company had a place of business at 115 Pine 
Street and a storage room at Pier 31, Terminal Warehouse, 
Philadelphia; that a number of visits were made to both 
places by its inspectors; that at 115 Pine Street (4 or 5 
visits being made in October, 1928) a young woman was 
in charge and a colored vroman was employed in washing 
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labels off of packages; that on several occasions|Ed Bergis, 
brother of Max Bergis, was at the premises and claimed 
to know nothing of the business; that there was no evi¬ 
dence of business activitv; that the office claimed to be on 
the balcony or mezzanine was a dismal, dirty room 
21 and an abandoned looking place and had ho evidence 
of being in use and there seemed to be ho business 
activity about the place; that two people, a white girl in 
the lower box office and a colored girl, were tbje only per¬ 
sons employed. There appeared to be no business activity 
in the cellar which was a sort of storeroom for empty 
crates. There were six drums containing a fluid there, but 
the drums had no marks or brands on them, and the girl 
(about 18 years of age) in the office had no book or record 
of the contents of the drum. 

The purpose of the inspectors’ visits to the Foreign Opal 
Company was to trace preparations which they were in¬ 
formed were being diverted to unlawful use. The premises 
at 115 Pine Street did not have the appearanc^ of a busi¬ 
ness house, and two people was the greatest number found 
employed in the premises at any time; and no; product of 
the Roge Laboratories, Incorporated, of Washington, D. C., 
was found on the premises. 

The Government’s testimony further shows| that visits 
were made to Pier 31 of the Terminal Warehouse where the 
Foreign Opal Company maintained a storage; room, and 
that merchandise shipped to the Foreign Opal Company 
from the Solax Drug Company was in the space of the 
Foreign Opal Company on Pier 31; that Jack Ley in, brother 
of Joseph Levin, is the manager of the Solax Drug Com¬ 
pany; that Max Burgis of the Foreign Opal Cbmpany ad¬ 
mitted to Government inspectors that the December, 1928, 
shipment of the Roge Laboratories was received at Pier 31 
Terminal Warehouse and did not reach 115 I^ine Street. 
The last shipment received for the Foreign Opal Company 
at Pier 31, according to the records of the Tenfiinal Ware¬ 
house Company, was October 13, 1928, at which time they 
received 280 cases of hair tonic and later put it! into drums 
on Pier 31, and the Foreign Opal Company trucjks removed 
86 full drums from the pier. The December shipment from 
the Roge Laboratories was not received at Pieij 31, accord¬ 
ing to the Terminal Warehouse Company, and the state- 

i 
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ment that Max Bergis made to Government inspectors that 
it had been received there was untrue. 

The Government’s testimonv further shows that a visit 
of Government inspectors to premises 115 Pine Street at 
10:00 A. M., January 9,1929, showed Ed Bergis to be there 
and he granted permission to the inspectors to view the 
premises. The inspectors found no employes on the first 
floor, in the basement, or about the premises which was 
cold; the mezzanine floor was dark. The only animation 
was the two inspectors and Ed Bergis. 

The taking of testimony having been concluded, the Re¬ 
spondent ’s Attorney made the statement that there were 
questions of law involved in the denial of the renewal of 
the application for Respondent’s permit for the year 1929, 
and moved that the disapproval of the application of the 
Roge Laboratories, Incorporated, for renewal of its per¬ 
mit for the vear 1929 be set aside and that the renewal be 
granted for the following reasons: 

“That as a matter of law there is no substantial or legal 
evidence presented at this hearing to sustain the disap¬ 
proval of the renewal application and the action was arbi¬ 
trary, erroneous, unlawful and contrary to the provisions 
of the National Prohition Act.” 

22 The Hearer’s conclusions thereon, from the evi¬ 
dence adduced at the hearing, are that the Respond¬ 
ent’s testimony fails to show that the Vitol Hair Tonic it 
manufactured and sold to the Foreign Opal Company will 
not yield potable alcohol upon simple distillation and man¬ 
ipulation; that the essential oil used in aforesaid tonic will 
not readily unite with caustic alkali to form inodorous com¬ 
pounds, and that it is suitable to the Bureau in the manu¬ 
facture of toilet preparations. 

That the Respondent’s testimony fails to show that the 
Foreign Opal Company, sole purchaser of its Vitol Hair 
Tonic, is legitimately disposing of the aforesaid sole prod¬ 
uct and that its product enters a legitimate trade for use as 
provided by laws and regulations. 

That the Respondent’s testimony fails to show that it 
modified its formula for Vitol Hair Tonic, and that its 
sample and formula submitted in 1929 permit renewal re¬ 
quest is of such character as to meet the Bureau’s require- 
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ments as a suitable formula for the manufacture of toilet 
preparations. 

The Government’s testimony shows that potablb alcohol 
can be obtained from Vitol Hair Tonic as produced under 
the formula used in its manufacture and in thej sample 
and formula submitted under the application for . renewal 
of permit for the year 1929, upon simple distillation and 
manipulation, and it is unsuitable to the Bureau for use in 
the manufacture of toilet preparations. 

The Government’s testimony further shows that the 
essential oil used in the formula of Vitol Hair Tonic, the 
Respondent’s sole manufactured product,' readily unites 
with caustic alkali to form inodorous compounds and is not 
suitable to the Bureau, for use in the manufacture of toilet 
preparations. 

The Government’s testimony further shows ihat the 
Foreign Opal Company failed to receive the entire product 
of the Respondent at 115 Pine Street, Philadelphia; that 
none of Respondent’s manufactured product w^s found 
there; and none could be found for sale in usual trade chan¬ 
nels. 

The Government’s testimony further shows that Re¬ 
spondent failed to modify its formula for Vitol Hhir Tonic 
and failed to submit a suitable formula with the! 1929 re¬ 
newal application. 

The Hearer concludes, with reference to Respondent’s 
motion to set aside, that it is not incumbent upon |the Gov¬ 
ernment to sustain its action in the disapproval of the re¬ 
newal application, but that the burden of proof is upon the 
Respondent to show that the Administrator’s action was 
arbitrary, erroneous and unlawful and contrary to the 
provisions of the National Prohibition Act; and I that Re¬ 
spondent failed to make such a showing in this case. 

The Hearer further concludes that the Administrator, in 
the exercise of his discretionary power in this cabe, is not 
dependent on a question of law and is not arbitrary or 
capricious in his action, but that the evidence! shows a 
proper exercise of his discretion in refusing the renewal 
application. 

23 It is therefore recommended that the action of the 
Administrator in disapproving the application of the 
Respondent, Roge Laboratories, Incorporated, for a re- 
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newal of its permit 7-SDA-65 to use specially denatured 
alcohol for the vear 1929, be sustained. 

THOMAS F. X. CALLAHAN, 

Hearer. 

Approved January 30, 1929. 

J. F. J. HERBERT, 

Federal Prohibition Administrator 9 District 
Number 7. 

MES. 
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26 Appearances. 

Hearer: T. F. X. Callahan. 

j 

I 

For the Government : 

i 

Wm. H. Krause, Attorney. 

William R. Pohler, Assistant Administrator, In Charge— 
Permits. 

J. Stanley Falck, Prohibition Pharmacist. 

Joseph T. Wallace, Prohibition Pharmacist. 

Craig S. Atkins. j 

Dr. James L. Young. 

Dr. William V. Linder. 

Barron R. Franklin, Prohibition Pharmacist, j 

Thomas E. Fearon. 

F. F. Graber, Jr. 

Norton A. Bast. 

For the Respondent: 

James A. Cantrel, Atty. 

John H. Litzelman, Atty. 

Joseph Levin, Secretary and Treasurer Roge Labora¬ 
tories. 

Max Bergis. 

Hearing January 8, 9, and 10, 1929. 

27 Januar^ 8, 1929. 

I 

Mr. Krause: This is a case where there has })een a dis¬ 
approved request for renewal of a permit for Specially 
Denatured Alcohol, requested by the Roge Laboratories, 
Inc., 3318 Georgia Ave. by letter dated December 28, 1928, 
and on January 4,1929, there was received a petition signed 
by Joseph A. Cantrel, Attorney for the permittee, in the 
following language addressed to J. F. J. Herbert, Prohibi¬ 
tion Administrator, Baltimore, Maryland. 

7 7 v 

| 

Request for Hearing.—In the case of the Roge Labora¬ 
tories, Inc., a corporation, by its Attorney, Joseph A. Can¬ 
trel, Denrike Building, Washington, D. C., respectfully re¬ 
quests that it be accorded a hearing or a day |in court to 
answer and disprove, by evidence the charge det forth in 
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the letter of Acting* Administrator, AY. R. Polder, dated 
Baltimore, Maryland, December 28, 1928, in disapproving 
application for renewal of Permit SDA-65, that the per¬ 
mittee, Roge Laboratories, Inc., had not in good faith com¬ 
plied with the provisions of its permit; and that its said 
permit be renewed. 

2S Air. Krause: Air. Cantrell was informally notified 
that a hearing would be granted in reference to the 

o o 

disapproval on December 28, 192S. of application dated 
August 28, 1928, filed for renewal of permit 7-SDA-65, to 
use specially denatured alcohol, for the calendar year 1929. 

I here present an order dated January 5,1929, from J. F. 
J. Herbert. Federal Prohibition Administrator, District No. 
7, authorizing Thomas F. X. Callahan, of Baltimore, Alary- 
land, to act as Hearer for this case. 


“Pro-7:L-K burg. 


January 5,1929. 


Thomas F. X. Callahan, Esq., 

Baltimore, Ararvland: 

You are hereby authorized, empowered and directed to 
act for and in my behalf for the purpose of hearing and 
determining the questions of law and fact arising upon the 
disapproval,; on December 28, 1928, of application filed by 
Roge Laboratories, Inc., 3318 Georgia Avenue, N. \V., 
AYashington,. D. C., on August 28, 1928, for renewal of per¬ 
mit 7-SDA-65, to use specially denatured alcohol, for the 
calendar year 1929. The hearing, made at the request of 
Roge Laboratories, Incorporated, is scheduled to be held 
on Tuesdav., Januarv 8, 1929, at 10 o’clock A. AL. in the 
office of the Deputy Prohibition Administrator, District 
Number 7. 6th & B Streets, S. AY., Washington, D. C. 

AYhen the hearing is completed you will submit your 
findings to the undersigned authoritv. 

J. F. J. HERBERT, 

Federal Prohibition Administrator , 

District Number 7. 


Air. Callahan: The authority will be incorporated in the 
record. 

Air. Krause: Your Honor, I am going to ask that the wit¬ 
nesses for the Government and for the respondent be segre- 
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gated, I think in justice to all parties—so that each piece of 
evidence will stand on its own bottom. 

Mr. Cantrell: I have no objection, I think that that is very 
fair. ! j 

Mr. Callahan: Let the record show that the witnesses 
have been excluded. 

i 

Court Reporter, Margaret T. Madigan, was duly sworn. 

29 Mr. Krause: I would like to introduce tljie copy of 
letter dated December 28, 1928, addressed!to “Roge 
Laboratories, Incorporated, 3318 Georgia Avenue, N. W.. 
Washington, D. C., disapproving the application for re¬ 
newal of Permit 7-SDA-65. j 

Mr. Cantrell: No objection. 

Mr. Callahan: Let the record show that lettbr of De¬ 
cember 28, 1928, just offered by Mr. Krause is admitted in 
evidence and marked Government Exhibit Number 2. 

Mr. Krause: There is a request for hearing by Mr. Jo¬ 
seph A. Cantrel, Atty. Denrike Building, Washington, D. C. 

Mr. Callahan: Incorporate into the record, tlqe request 
for hearing by Roge Laboratories, Incorporated. | 

Mr. Krause: I will introduce the original application for 
renewal of permit Number 65 SDA, dated August 28, 1928. 

Mr. Cantrel: No question about that. 

Mr. Callahan: Enter the original application fqr renewal 
of Permit No. 65 SDA, as Government Exhibit Number 4. 

Mr. Krause: Mr. Callahan that makes our shoeing. That 
will be all we will have to offer at the present time, that 
makes our showing on the contention that we arc justified 
in disapproving the application. 

Mr. Callahan: Are you ready to proceed Mr. Qantrel? 

Mr. Cantrel: I will ask Mr. Levin to take the stand. 

i 

Joseph Levin was thereupon called as a witness by the 
respondent and, having been duly sworn, testified as fol¬ 
lows: 

i 

i 

j 

By Mr. Cantrel: j 

* i 

Q. State your full name please? A. Joseph Levin. 

Q. What connection have you with the Roge Labora¬ 
tories, Inc.? A. I am Secretary and Treasurer. 


l 
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Q. As Secretary and Treasurer of the business or opera¬ 
tions of the concern—what are your duties? A. I man¬ 
age the business. 

Q. Do you mean that you have the entire supervision? 

A. I do. 

30 Q. When was Roge Laboratories incorporated? 

A. July 1921. 

Q. Do you know whether or not, Roge Laboratories, in 
1921 had a permit from the Government to use Specially 
Denatured Alcohol? A. I do. 

Q. I hand you Mr. Levin, what purports to be a letter 
from the Treasury Department, dated November 12, 1921, 
addressed to Roge Laboratories, Inc., signed by Galen L. 
Tait, Collector, by M. B. Stocksdale, Deputy Collector, and 
I will ask vou if vou ever saw that letter? A. I did. 

Q. Where did you see it ? A. In the office file. 

Q. I will ask you, what if anything, has that communica¬ 
tion to do with the preparations that you manufacture? A. 
That is the approval of our preparations. 

Q. Among the preparations listed in the letter, is Vitol 
mentioned? A. It is. 

Q. I will ask Mr. Hearer, if it may be received in evi¬ 
dence and marked Respondent’s Exhibit Number 1. I will 
request that it be withdrawn and photostat copy be inserted 
instead. 

Mr. Krause: No objection. 

Mr. Callahan: Let the record show that this is Respond¬ 
ent ’s Exhibit Number One. 

Mr. Cantrel: I will hand you photostat copy of Permit to 
Use Specially Denatured Alcohol (65) dated November 25, 
1921, which purports to be signed by Galen L. Tait, Col¬ 
lector, and I will ask you, have you ever saw the original, 
of which this is a photostat copy? 

A. I did. 

Q. What is that a photostat copy of? A. Permit to use 
Specially Denatured Alcohol. 

Q. Is that 1 the permit granted you in 1921? A. It is. 

Q. I will ask that that be received—the photostat copy— 
the original has long since been destroyed. 

Mr. Krause: No objection. 

Mr. Callahan: That is a copy of the original? 
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Mr. Cantrel: Yes, of the original permit. 

Mr. Callahan: Let it be received and marked! Respond¬ 
ent Exhibit #2. j 

31 Q. Do you recall the original formula which was 
approved by the Department for “Vitol Hair 
Tonic”? A. We have it on file. j 

Q. Do you recall offhand? A. I do. j 

Q. Is the formula originally approved the s^me as the 
one used now? A. No. 


Q. When was that change in the formula m^de? A. I 
think about 1921. j 

Q. I hand you herewith, what purports to be copy of let¬ 
ter, dated December 5, 1921, and I will ask—hate you saw 


that before? A. I did. 


Q. Where did you see it? A. In the office fil<b. 

Q. What does that letter purport to be? A. A change in 
the formula. 

Q. To whom was the letter sent? A. To the Prohibition 
Commissioner. 

Q. Has this letter reposed in your file from the time 
dated until the present hour? A. Yes. 

Q. I will ask that this letter be received in evidence as 
part of the permanent file of the permittee. I will ask that 
it be withdrawn, and photostat copy be used instead. I 
wish to state that further in the record, I will connect that 
letter up with the reply from the Department. 


Mr. Callahan: That is offered on condition that it will 
be connected up later. Letter dated December o, 1921, just 
offered will be marked Respondent Exhibit Number Three. 

Mr. Cantrel: Mr. Levin, I will ask you to look at that 
communication introduced in evidence, Respondent Exhibit 
Number Three. I will ask you if the original formula of 
the Vitol Hair Tonic is therein set forth? j 

A. No. The original has been changed. 

Q. Is the original formula shown in that letter? A. No, 
sir. 

Q. I will point out to you in the body of the letter where 
it states Old Formula, showing Essential Vj oz.,| Castor Oil 
2 oz., Alcohol 39B 85%, Water Q. S. one gallon^ what does 
that represent? A. The original formula. 

Q. Is that the formula you had revised in 1921? A. Yes. 
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Q. Is that the same formula you are using now? A. No, 
sir. 

32 Q. I will point out to you in the body of the letter: 

“Essential Oil Vj oz.; Castor Oil 2 oz.; Alcohol 39B 
95% Q. S. 1 gallon'’—what does that represent? A. 
Change in the formula. 

Q. Was that requested by you? A. Yes. 

Q. What was the reason for asking for the change—the 
only change required is the increase in alcoholic content in 
order to insure the complete solution of the castor oil in 
cold weather as you stated in the letter? A. Yes. 

Q. After you mailed that to the Department, did you re¬ 
ceive any reply? A. No, sir. 

Q. Any change ever made in your formula, as requested 
in that communication? A. Yes. 

Q. I will hand you what purports to be a letter from the 
Treasury Department, signed by Galen L. Tait, by M. B. 
Stocksdale, Deputy Collector, dated December 16, 1921, and 
I will ask have you seen that before? A. I did. 

Q. Where? A. In the office file. 

Q. It came to you in due course of mail? A. Yes. 

Q. What is the purport of that communication ? A. That 
we are allowed to change this formula. 

Q. As requested in your previous letter? A. Yes. 

Q. I will ask Mr. Hearer, that that be received in evi¬ 
dence (letter of December 16, 1921) and that it be with¬ 
drawn, and photostat copy be inserted in its stead. In in¬ 
troducing that in evidence, I call attention to the fact that 
that letter specifically states it is a reply to the previous 
Respondent’s Exhibit—and that connects it up. 

Mr. Callahan: Any objection to this? 

Mr. Krause: No. 

Mr. Callahan: Mark it Exhibit Number 4 and connecting 
up Exhibit No. 3 of the Respondent. 

Mr. Cantrel: I hand you what purports to be a letter 
from the Treasury Department, dated March 29, 1922, pur¬ 
porting to be signed by M. B. Stocksdale, Deputy Collector, 
Galen L. Tait, Collector, addressed to the Roge’ Labora¬ 
tories. I will ask you if you saw that before? 

A. I did. 

Q. Where? A. In our office file. 
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33 Q. It was received by you in the mail? i A. It was. 

Q. What is the purport of that communication? 
A. Change from 39B to Formula 40. 

Q. Is Vitol Hair Tonic mentioned? A. Yes changed from 
39-B to 40. j 

Mr. Cantrel: I will ask that the letter of Maijch 29, 1922, 
be received in evidence, and marked Respondent’s Exhibit 
Number 5 and that it be withdrawn, and phqtostat copy 
be inserted in its stead. 

Mr. Callahan: No objection. Mark as Respondent’s Ex¬ 
hibit Number 5. 

Mr. Cantrel: Since the receipt of this communication, 
authorizing you to use Formula 40, instead ofj 39B in the 
manufacture of Vitol Hair Tonic; have you manufactured 
in that way from that time to the present time? A. I 
have. 

Q. I hand you what purports to be a letter from the 
Treasury Department, dated October 29, 1926,| signed Ed¬ 
mund Budnitz, Administrator, addressed to the Roge 
Laboratories, Inc., and I will ask you if you ever saw that 
communication, and if so where? Ans. I have seen this 
in our office files. 

Q. It was received you you in due course of mail? A. Yes. 

Q. What is the purport of that communication? A. To 
modify Vitol Hair Tonic. j 

Q. I will ask Mr. Hearer that that be received in evi¬ 
dence, and that it be withdrawn, and that photostat copy 
of it be inserted in its stead. 

i 

Mr. Callahan: Let it be received and marked! Respondent 
Exhibit Number Six. ! 

Q. Mr. Levin when you received this communication, did 
you do anything about it? A. I did. 

Q. What did you do? A. I got in touch with my attor¬ 
ney, you, Mr. Cantrel, and you and I went to jDr. Doran’s 
office and talked the thing over and Dr. Doran asked me if 
I could change it and put more oils. He said how about re¬ 
ducing the amount of alcohol. I said it would get cloudy. 
He told us to see if there was any possible wayito change it. 
I told him that I would write to the Department at a later 
date. ! 
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Q. Did you acknowledge the receipt of this letter to Mr. 
Budnitz? A. I did. 

34 Q. I hand you copy of letter dated November 1, 
1926, to Hon. Edmund Budnitz, Federal Prohibition 
Administrator, Baltimore, Maryland, and ask you if you 
ever saw that before? A. That is the answer to the other 
letter you just had—telling the Prohibition Administrator 
that we had been up to Dr. Doran’s and spoke to him and 
that we would communicate with him at a later date. 

Q. That is from your files? A. Yes. 

Q. It is a copy of a letter sent to the Federal Prohibition 
Administrator? A. Yes. 

Q. I will ask that it be received in evidence and that it be 
withdrawn, and photostat copy be inserted in its stead. I 
will say that it is a reply to the Administrator—to the 
letter previously introduced (Exhibit Six)—the original 
should be in the Administrator’s File. 

Mr. Krause: There is no objection to that. 

Mr. Callahan: Let it be received in evidence and marked 
Respondent’s Exhibit Number Seven. 

Mr. Cantrel: Mr. Levin after having talked with Dr. 
Doran—he told you to go ahead and see what you could do 
about it? Ans. That is right. 

Q. What do you mean by that? A. I meant if it was 
possible to modify it. 

Q. Did you do anything about that, after you saw Dr. 
Doran? A. I wrote to the Department and answered the 
letter that they wrote. 

Q. That is the letter in evidence? A. Yes. 

Q. Do you recall a conversation which you had with Mr. 
Pohler, regarding a possible modification of the formula? 
A. Yes. 

Q. Before or after you talked with Dr. Doran in my pres¬ 
ence? A. I believe it was after. 

Q. I hand you what purports to be copy of a letter dated 
February 21,1927, addressed to the Honorable H. H. White, 
Federal Prohibition Administrator, Attention: W. R. 
Pohler—I will ask you if you ever saw the original of that 
communication? A. Yes, in our office file. 

Q. Look over the contents of the letter—tell me what if 
anything that has to do with the Yitol Hair Tonic. A. It 
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has. The original of this letter was sent to the Federal 
Prohibition Administrator. 

Q. I will ask that it be received in evidence, and marked 
Respondent’s Exhibit Number 8; that it be withdrawn and 
photostat copy be inserted in its stead. 

Mr. Callahan: Let it be received and marked Respond¬ 
ent’s Exhibit Eight. 


35 Mr. Cantrell: Mr. Levin by the letter jjust intro¬ 
duced, you informed the Department of yoiir inability 

to modifv Vitol Hair Tonic ! Ans. I did. 

%> 

Q. In that letter you set forth the reasons for not being 
able to do so! A. Yes. 

Q. Mr. Levin after setting forth your reasons in that 
letter that it was not only impracticable but impossible 
to modify or revise “Vitol”—was the matter at any sub¬ 
sequent — brought to your attention! A. Abbut a year 
later. 

Q. I hand you what purports to be a letter from the 
Treasury Department, dated January 28, 1928, purporting 
to be the signature of J. F. J. Herbert, Administrator, ad¬ 
dressed to the Roge Laboratories—and ask if yop have ever 
seen that! A. Yes—in our office files. 

Q. You received that in due course of mail! A. Yes. 

Q. Will you read the letter and tell what the purport of 
it is! A. This is a letter telling me to revise or inodify the 
formula. I 

Q. I ask Mr. Hearer that it be received in evidence—and 
that it be withdrawn and the photostat copy be inserted in 
its stead. 


Mr. Callahan: Let it be received and marked Govern¬ 
ment Exhibit Number 9—(Letter dated January 28, 1928, 
from Colonel J. F. J. Herbert to Roge Laboratories, 3318 
Georgia Avenue, Washington, D. C.). i 

Mr. Cantrell: Mr. Levin, I hand you respondent^ Exhibit 
8’, being a letter from the Roge Laboratories to the Admin¬ 
istrator—and I will ask you if the Roge Laboratories ever 
received a reply to that communication! A. No—I did not. 

Mr. Krause: That is a photostat copy of the letter you 
just read! 


i 


i 
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Mr. Cantrell: Yes—it is Respondent’s Exhibit #8. (Let¬ 
ter addressed to Hon. H. II. White—dated February 21, 

1927. ) 

Mr. Cantrell: I hand you Respondent’s Exhibit #9. I 
will ask you if you ever did anything about that letter— 
did you ever reply to it? Ans. I did. 

Q. I hand you copy of communication dated January 30, 

1928, addressed to Honorable J. F. J. Herbert, Prohibition 
Administrator, purporting to be a reply to a letter of the 
said Administrator of the 28th inst., and I will ask you have 
you ever seen that communication before? A. I saw this 
letter. 

Q. Where did you see it? A. In our office files. 

36 Q. The original of this was sent to the Prohibition 
Administrator? A. It was. 

Mr. Cantrel: I will ask that it be received in evidence; 
that it be withdrawn and that photostat copy be inserted 
in its stead. 

Mr. Pohler: No objection. 

Mr. Callahan: Let it be received and marked Respond¬ 
ent’s Exhibit Number 10. 

Mr. Cantrell: Mr. Levin, I will hand you a letter from 
the Treasury Department dated March 14, 1928, signed by 
J. F. J. Herbert, Administrator, addressed to the Roge 
Laboratories, Incorporated, and ask have you ever saw 
that before? Ans. I did in our office file. 

Q. Did you receive it in the ordinary course of mail? 
A. I did. 

Q. Look at the body of the letter—and tell what its pur¬ 
port is? Ans. This is a letter to inform me not to sell any 
more goods to the Foreign Opal Company. 

Q. It has to do with an inspection by the department? 
A. Yes. They inspected the place and did not like the cus¬ 
tomer. 

Mr. Cantrell: I ask that that be introduced in evidence; 
that it be withdrawn and photostat copy be inserted in its 
stead. 

Mr. Krause: No objection—Mr. Hearer. 

Mr. Callahan: Let it be received and marked Respond¬ 
ent’s Exhibit Number 11. (Letter dated March 14,1928, to 
Roge Laboratories, from J. F. J. Herbert, Administrator.) 
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Mr. Cantrell: After you received that letter Mr. Levin, 
did you reply to it? Ans. I did. 

Q. I hand you a communication dated March! 16, 1928, 
addressed to Hon. J. F. J. Herbert, Federal Prohibition 
Administrator, and purports to be a reply to Respondent’s 
Exhibit #11—and I will ask you if you ever sawjthat? A. 
I did. | 

Q. Where? A. In our office file. 

Q. Did the original of that go to the Prohibition Adminis¬ 
trator? A. It did. 

Mr. Cantrell: I ask that it be received in evidence, and 
that it be withdrawn, and that photostat copy be inserted in 
its place. 

Mr. Krause: No objection. 

Mr. Callahan: Let it be received and marked Respond¬ 
ent’s Exhibit #12. 

i 

Mr. Cantrell: After you sent that letter of March 16,1928, 
to the Administrator—did you ever hear anything further 
about it? A. No, sir. 

37 Mr. Cantrell: I hand you what purports to be a 
Circular Letter of the Treasury Department dated 
July 2, 1928, signed by J. F. J. Herbert, Administrator, 
having to do with instructions for the filing of renewal ap¬ 
plications—and I will ask if you ever saw that? A. Yes. 

Q. It was received by you in due course of map? A. It 
was. 

Q. I will ask that it be received in evidence!—marked 
Respondent- Exhibit # 13; that it be withdrawn and photo¬ 
stat copy be inserted in its stead. 

Mr. Callahan: Let it be received in evidence and marked 
Respondent’s Exhibit #13 (Circular in re Renewal of Per¬ 
mits for 1929—dated July 2, 1928, signed by J. If. J. Her¬ 
bert). 

| 

Mr. Cantrel: Did you have a permit from the Prohibi¬ 
tion Department to manufacture Vitol Hair Tonic, among 
other things, in 192S? A. I did. 

Mr. Cantrel: I hand you what purports to bio Permit, 
dated August 9, 1926, signed by Edmund Budnitz;, Prohibi¬ 
tion Administrator—and ask if that is a photostat copy of 
the permit you followed in 1928? A. It is. 

3—4978a I 
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Q. Where is the original of that? A. In my place of 
business. 

Q. I am asking that that be received in evidence and 
marked Respondent Exhibit #14. 

Mr. Kranse: No objection. 

Mr. Callahan: Received in evidence and marked Respond¬ 
ent Exhibit if 14. 

4 4 

Mr. Cantrel: Pursuant to this Circular, Exhibit 13, did 
vou file application for renewal of permit, Respondent’s 
Exhibit 14? A. I did. 

Q. I hand you herewith what purports to be an applica¬ 
tion for renewal of permit 7-SDA-65, Roge Laboratory—I 
will ask you if that is your signature thereon? A. It is. 

Q. Was it sworn to before a Notary Public? A. Yes. 

Q. Is that application with your file? A. Yes. 

Q. What date did you file? A. August 28, 1928. 

38 Mr. Cantrel: I will ask you to observe that there 
are two parts to this communication—I will take it 
apart—part of it is your letter transmitting to the Prohibi¬ 
tion Administrator this application for renewal—I will ask 
you if the original of the letter was sent to the Prohibition 
Administrator? A. It was. 

Q. Was this copy a part of your file? A. It is. 

Mr. Cantrel: I will ask that that be admitted in evidence 
and withdrawn and photostat copy be inserted in its stead. 

Mr. Krause: No objection. 

Mr. Callahan: Admitted as Respondent’s Exhibit #15. 

Mr. Cantrel: I will hand you what purports to be a letter 
from the Prohibition Administrator, dated November 14, 
1928, addressed to the Roge Laboratories, Inc., and signed 
by Mr. W. R. Pohler, Assistant Administrator—I will ask 
vou—did vou see that before? Ans. I did. 

* V 

Q. It was received by you in the ordinary course of mail? 
A. It was. 

Q. I will ask you to read that and tell me what is the pur¬ 
port of it ? A. To submit formulae to the Treasury Depart¬ 
ment. 

Mr. Cantrel: I ask that that be received in evidence, 
marked Respondent’s Exhibit 16—withdrawn and photo¬ 
stat copy be inserted in its stead. 



JAMES M. DORAN, COMMR., ET AL. 


35 


Mr. Krause: No objection. 

Mr. Callahan: Let it be marked Respondent’s Exhibit 16. 

j 

Mr. Cantrel: Pursuant to this letter, Respondent’s Ex¬ 
hibit 16, did you file with the Department formulae and 
samples required? A. I did. 

Q. Do you know offhand when you filed these? A. 12-7- 
1928 at about 11 P. M. 

Q. Have you a copy of the letter? A. Yes. 

Mr. Krause: That appears on the photostat copy? Ans. 
Yes. ! 

Mr. Krause: After you filed your application for renewal 
of permit 1928, under date of August 28, 1928, diid you hear 
anything further with respect to that application? Ans. 
No—I did not. 

Q. Do you know whether the application wa^ approved 
or disapproved? A. I heard it was disapproved. 

39 Q. Did you receive any communication to that 
effect? A. I did. 

Q. From whom? A. The Prohibition Administrator. 

Q. I will hand you Government Exhibit #2, and I will 
ask you if the original of that was the communication that 
you received? A. It was. 

Q. Did that notify you of the disapproval of tlie applica¬ 
tion? A. Yes. 

Q. Were the reasons set forth in the letter? A- Yes. 

Q. Subsequent to the receipt by you of that communica¬ 
tion—what did you do about it? A. I took the letter and 
got in touch with my attorney, you, Mr. Cantrell, and we 
went over the thing. 

Q. You made a request for hearing—the hearing was 
granted—and you are here present? A. Yes, sir.; 

Q. Now, Mr. Levin, I hand you what purports to be a 
letter of the Treasury Department, dated January 2, 1929, 
signed by J. F. J. Herbert, Prohibition Administrator, and 
I will ask you if you ever saw that before? A. I have. 

Q. Was that received by you in the ordinary jcourse of 
mail? A. It was. 

i 

Q. I will ask Mr. Hearer that it be received in I evidence; 
that it be withdrawn and photostat copy be insetted in its 
stead. 

'• Mr. Krause: No objection. 


i 

i 
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Mr. Callahan: Let it be received and marked Respond¬ 
ent’s Exhibit #17. 

Mr. Cantrel: Mr. Levin, did you ever at any time make 
an investigation of the Foreign Opal Company of Phila¬ 
delphia? A. I did. 

Q. Can you tell us when the investigation took place? 
A. In March. 

Q. March, 1928? A. That is right. 

Q. What did you do in making this investigation? A. I 
went to the Foreign Opal Building and saw the place where 
they carry on business—goods coming in—goods going- 
out—I asked Mr. Bergis. 

Q. Who is Mr. Bergis? A. Proprietor of the Foreign 
Opal Company. I asked him to whom he sold his goods, 
and he told me- 

Mr. Cantrel: You can’t say what he told you. Ans. 
I went to the business people in the neighborhood 
and they spoke highly of them. I will say I got in touch 
with his bank and his bank was very much satisfied with 
him. 

Mr. Cantrell: From whom did vou ascertain what bank 
he dealt with? Ans. I have been getting checks from him 
and I knew from that the name of the bank. 

39*4 Q. What bank? A. The Sixth National Bank of 
Philadelphia. 

Q. You went to the bank—what did you learn there? 
A. That he belonged to that bank. 

Q. Did you make inquiries as to his standing at the bank? 
A. Yes. 

Q. Were you satisfied? A. I was satisfied. 

Q. Did you make any further inquiries? A. That is all. 

Q. While at the Foreign Opal Company, did you observe 
anything other than the office? A. I went back in the work 
room—everything looked satisfactory to me. 

Q. Did you see any evidence of equipment? A. Plenty 
of activity—plenty machinery- 

Q. In observing the premises was it one floor or more 
than one floor? A. They also had a balcony there. 

Q. From your entire personal investigation, were you 
satisfied or dissatisfied? A. Yes—satisfied. 
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Q. They were doing a real business in toilet prepara¬ 
tions? A. Yes, they were—people coming in and going 
out. 

Q. Were the accounts of the Foreign Opal Company 
met promptly? A. They were—by check. 

Q. Is the Foreign Opal Company, the one to which you 
sold during 1928? A. Yes. 

Q. How do you ship them products? A. By railroad. 

Q. What raliroad? A. W., B. & A. 

Q. How do you haul? A. On my own truck. ' | 

Q. How are they packed? A. Ten one gallon! cans to a 
case. 

Q. Vitol Hair Tonic is a preparation that you manufac¬ 
tured in 1928? A. It is. 

Q. When you are manufacturing Vitol Hair Tonic, is it 
under the supervision of Government officers? A. It is. 

Q. How many times in 1928 were the Government offi¬ 
cials present to watch you manufacture Vitol Hhir Tonic? 
A. Six or eight times. 

Q. Do you recall the names of the Government officials 
who were there? A. Do you mean in 1928? 

Q. Yes? A. Mr. Falck—Mr. Wallace—Mr. jSmith. I 
don’t remember anv other. 

a/ 

40 Q. Were there other agents there to visit your 
place in 1927 ? A. There were. j 

Q. Do you recall their names? A. Dr. Linder and Dr. 
Young and a few more whose names I don’t remember. 

Q. How many times did they visit your place in 1927? 
A. Six, eight, or perhaps ten times. 

Q. When they came there did they watch you manu¬ 
facture Vitol Hair Tonic? A. They did. j 

Q. Did they see you put castor oil into the prbduct? A. 
One of them would go for lunch, while the other stayed 
there. 

Q. Was Dr. Linder ever present at any time? A. Yes. 

Q. Did he watch the entire manufacture? A. They did. 

Q. After you manufacture—how do you put tl^e product 
up? A. In one gallon containers. 

Q. Is that the condition in which they leave yjour prem¬ 
ises? A. I load them and take them to the station. 

Q. I mean cans—is that the way that they leave your 
premises? A, Yes—in one gallon cans. 
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Q. Did Dr. Young and Dr. Linder ever see you prepare 
your products for shipment? A. Yes. 

Q. Did they ever see the actual shipping; that is leaving 
your place of business? A. That I don’t remember. 

Q. Would your answer be the same, if I asked if any 
of the other agents ever saw your products leaving your 
place of business? A. Sometimes they have been there, 
and sometimes they they are not there when shipped. 

Q. You always ship them by W., B. & A.? A. Yes. 

Q. You haul them yourself ? A. Yes. 

Q. When you ship goods—you do that on bill of lading? 
A. I do. 

Q. Have you bill of lading for shipments made by rail¬ 
road? A. I have. 

Q. I hand you what purports to be a Bill of Lading, De¬ 
cember 2, 192S, purporting to show receipt from Roge 
Laboratories, two cases Yitol Hair Tonic, and also Bill of 
Lading dated December 3, 1928, showing receipt from Roge 
Laboratories of 50 cases of Yitol Hair Tonic, both con¬ 
signed to the Foreign Opal Company, Philadelphia—I will 
ask you if tjiose are the bills of lading which you received 
for shipment of your output—Yitol Hair Tonic, December, 
1928? Ans. It is. 

41 Mr, Krause: That was 2nd and 3rd of December, 
1928? A. Yes. (output) 

Q. Shipped December 2nd and 3rd, 1928? A. Yes. 

Q. 52 cases shipped December 2 and 3, 1928? A. 2 cases 
December 2 and 50 cases December 3, 1928. 

Mr. Cantrel: Have you shipped your entire out- of Yitol 
Hair Tonic, manufactured in 1928 to the Foreign Opal Com¬ 
pany of Philadelphia? Ans. Yes, and the railroad man can 
back me on that. 

Mr. Cantrel: I think I have covered the whole ground. 

Mr. Krause: I suggest that we take a recess for lunch. 

Recess until 1 P. M. 

Cross-examination by Mr. Krause: 

* 

Q. How long have you been doing business with the For¬ 
eign Opal Company? A. Over three years. 
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Q. When you made arrangements for business with 
him—where did you meet them—here or in Philadelphia? 
A. Philadelphia. 

Q. Whs he in business at that time? A. He was. 

Q. Where? A. At the same place—115 Pine Street. 

Q. No. 115 Pine Street. I believe you said that after 
notice to you last March, that you went to Philadelphia to 
investigate them further? A. That is right. 

Q. And I believe you testified that they were doing busi¬ 


ness? A. That is right. 


Q. What do you mean by that Mr. Levin? A. People 
would come in and buy goods. 

Q. You saw people buying goods? A. Yes. 

Q. What time of the day? A. I don’t recall, j 
Q. Was it morning or evening? A. Some in |he morn¬ 
ing, and some in the evening. 

Q. What did his equipment in the place of business con¬ 
sist of? A. Everything that comprises his lind of busi¬ 
ness. 

Q. What is his line of business? A. Toilet prep¬ 
arations. 

42 Q. Toilet preparations? A. Yes, sir jand hair 
tonics. 

Q. Did he have any stock of goods on hand? A- He did. 
Q. In what state were those goods? A. All shapes— 
small and large—8 gallons barrels and tanks. 

Q. Did you make any investigation as to premises; how 
much material he had on hand, when you went there? A. 
No—I did not. 

Q. I notice in your shipments you get your alcohol the 
first part of the month? A. Yes, sir. 

Q. How long does it take you to make up 500 gallon-? 
A. A couple of days. 

Q. It is shipped to the Foreign Opal Company? 

Q. What time of the month would you say that 
to Philadelphia to see the Foreign Opal people? A. March. 

Q. What part of the month? A. I don’t remember the 
day. I 

Q. Was the latter part of the month? A. The latter part. 
Q. You stated in the latter part of the month he had 
some equipment there and some toilet preparations ? A. 
That is risrht. 


A. Yes. 
you went 
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Q. Would you say that lie had a- much as the amount 
that you ship him—as much as 500 gallons? A. He had 
more than that. 

Q. How many employees did lie have there? A. I don’t 
remember. 

Q. You were up there making investigation as to his way 

of doing business. It is reported that he disposes of those 

products ip such way as to violate the law. You wanted 

to see the character of the man—did vou make a note of 

» • 

how many people were employed there? A. I did. 

Q. What is your best recollection? A. I don’t remember 
exactly—I was not interested in whether white or colored— 
I was interested in the legitimacy of the business. He 
could have a child of 4 or person of 40. 

Q. That would not indicate whether it was legitimate or 
not? A. What do vou mean? 

4/ 

Mr. Krause: That he could have a child of 4 there? A. 
I should net have said 4 I meant a bov of 20 or a man of 
60—it would not make anv difference—if he had 50 or 25 
or 10 people. 

43 Q. Did he have ten people? A. Yes. 

Q. He had as many as ten? A. Yes. I saw peo¬ 
ple loading a truck. They were all working people. I saw 
ten of them I am sure. If they were customers or em¬ 
ployees, I don’t know. I was looking at the business end 
of it. 

Q. You have no idea of how many employees? A. No— 
that is right. 

Q. You don’t know whether they were customers or em¬ 
ployees? A. No—I saw plenty of activity there. 

Q. Were there any women there? A. Yes women 
bottling. 

Q. More than one woman? A. Yes. 

Q. White or colored? A. There were some white and 
some colored people. 

Q. Does that concern dispose of your product? A. I 
sell it to the Foreign Opal Company—what their trade name 
is—I don’t know. They have their own trade name—I have 
no right to that. 

Q. You saw your Vitol Hair Tonic? A. I did. 

Q. Did you notice the name that they gave this product ? 
A. No—they had so many names. 
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Q. Did you notice whether they put under what permit 
the alcohol was obtained? A. It did not make any differ- 
ence to me because I sold it to them. 

Q. Is he a distributor? A. No, he buys it from me. 

Q. He buys outright? A. Yes, sir. 

Q. Are vou engaged in anv other business except this? 
A. No. * * | 

Q. You obtain 500 gallons of alcohol per month? A. 
Yes. 

Q. What do you sell your product for? A. $1.50. 

Q. You have raised from $1.40 to $1.50? A. Y6s. I was 
compelled to on account of the cans. Ten cents for the 
boxes, label, cans, hauling and other expensesn-the price 
of the goods is the same. 

Q. In other words your total sales—500 gallotis for the 
month would be $750.00 a month ? A. Approximately. 
44 Q. What does your alcohol cost per gallon? A. 

Varies from some months 54-55-56-58. There is no 
special price. 

Q. It runs from 54 to 60^ per gallon? A. Yes somewhere 
around that. 

Q. 56 or 570 would be fair average? A. That is right. 

Q. You ship the cans? A. Yes. 

Q. - What do those cans cost you delivered at your plant? 
A. I would have to look that up. 

Q. Approximately what? A. The price of th4 can is 13 
cents—sometimes 120 sometimes 140- 

Q. Those are approximate amounts. What rent do you 
pay? A. $52.50 per month. 

Q. You obtain alcohol and it comes in drums? A. Yes, 
in barrels. 

Q. Do those barrels belong to you or to the alcohol con¬ 
cern from whom you buy? A. They belong to me. 

Q. What is the process of manufacture? A. I open the 
bottom of the barrel and put in the ingredients—shake it 
up—then put it in cans and ship it. 

Q. How many employees have you there ? A. |Right now 
I am there and I have a girl to help me in the office. 

Q. Anybody else put it in cans? A. My wife gives me 
a lift. j 

Q. It is practically a one man business? A. That is 
right. 
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Q. You put the ingredients in there you take out and 
put in cans? A. Yes the agents are generally there when 
it is made—most of the time. 

Q. As to the essential oil and other ingredients that enter 
into the preparations—how much does that cost per gallon? 
A. It is not put up by the gallon. 

Q. Bought by weight? A. Yes. 

Q. Yon put so much in the gallon? A. Yes. 

Q. You have a 50 gallon barrel and you put so much of 
the quantity in there? A. Yes. 

Q. What is the cost of the stuff you put in there? A. Do 

vou mean in one barrel? 

•/ 

Q. Yes in one barrel—fifty gallon? A. You can put be¬ 
tween 55-56 or 57 at whatever price we want. 

Q. The oil is $1.75 per lb.? A. Yes. It takes a little 
over six pounds. I think the alcohol is $200.00 and 
45 some odd dollars. 

Q. Oil six pound that is $10.50 a barrel ? A. Some- 
wheres around there. 

Q. You maintain truck to haul? A. Yes—I* use for one 
day 1920 truck. 

Q. Is the alcohol delivered to your place? A. Yes. 

Q. You truck it? A. Yes when I make it up I take it to 

the station. I run the truck myself. I have the permit 

with me if vou want to see it. 

* 

Q. Mr. Levin, what do you estimate your profit from that 
business amounts to per month? A. I would have to look 
at my books to give vou the exact amount. 

Mr. Cantrel: Approximately. 

Mr. Krause: What would you say approximately oer 
month ? A. Approximately $40.00 a week. 

Q. What was your business before you went into this, 
Mr. Levin? A. Butter and egg business. I drove truck— 
bought eggs and sold them. 

Q. Could you make $40.00 a week on that? A. Some¬ 
times the eggs go bad and we did not even make that. 

Q. Did you have any business dealings with the Foreign 
Opal Company other than this? A. That is all. 

Q. Did you ever discuss with them ir ivuth Mr. Bergis as 
to how he disposed of his stuff ? A. I did. 

Q. In what detail did you go into it with him? A. I asked 
him to whom he sold it and he said you can see for yourself. 
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Q. He was willing for you to know who his icustomers 
were? A. No. As to what were in the place—I|saw those 
customers. 

Q. Did he state whether or not he obtained ndore of his 
stuff from other people? A. That, I did not ask! him. 

Q. Have you ever seen any of the products that he put 
up anywheres? A. 1 do not go around to his tr&de. 

Q. It is sold to barber shops? A. Yes. 

Q. Is not it a fact that you have never seen a single bot¬ 
tle manufactured by him on sale anywhere? A[ I do not 
go around to his trade. 

Q. Do you go to anybody else trade? A. No. j 

Q. Have you ever seen in any place of business whatso¬ 
ever a package of stuff put up by the Foreign Opal Com¬ 
pany? A. I can’t answer. I do not go to his Customers. 
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Mr. Cantrell: You can answer the question. 


Q. Have you seen a package of stuff cut up by the For¬ 
eign Opal Co.? A. I have seen packages in their place of 
business. Under what trade name it was—I do jnot know. 

Q. Have you seen anything put up by them in ^ny place? 
A. I did not see my own—under my own label permit 
number. No. — 

Q. So far as you know you have never seen ahy put up 
by him? A. I have seen packages in his place of business. 

Q. Did you see them anywhere else ? A. My ov<n goods— 
I did not. | 

Q. Have you seen any packages of any kind, | any where 
on the face of the earth outside of that place of business 
with the Foreign Opal Company name on the label ? A. Yes 
in a place in Philadelphia as you go to the station; that is 
on Market Street. I have seen merchandise there with 
their name on it. 

Q. What is the trade name ? A. I don’t remenpber. 

Q. You now make the statement that you havejseen their 
product in a place of business along Market Street, Phila¬ 
delphia on the way to the station—but the trade!name you 
do not know. A. They have so many labels of their Opal 
Brand—whatever they call it—whether quinine^bay rum 
or lilac, I don’t remember. 

Q. You saw it in Philadelphia? A. Yes. 

Q. In what size bottles ? A. 4 oz. 6 oz. and 8 oz. 
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Q. Mr. Levin why do you ask for permit to withdraw 
alcohol to manufacture 8, 10 or 12 products and only make 
one? A. We have made more than one at one time. We 
make this one product. We do not want to bother with 
help. We 'do not want any more accounts than we can 
handle. We were not successful that is why we go to one 
account. 

Q. What is the capital stock of the corporation Mr. Levin? 
A. No capital stock—no par value. 

Q. You are incorporated? A. Yes. 

Q. Are you the sole owner of the incorporation ? A. No. 
I could not be. 

Q. How many shares of stock are there? A. Fifteen 
shares. 

Q. How many do you own ? 

A. Thirten of them. I own 13 out of 15. 

Q. You have two other stock holders? A. Yes. 

Q. To make up the corporation ? A. Yes. 

47 Q. So you really own the whole concern? A. That 
is right. 

Q. Have you declared a dividend? A. No, sir. 

Q. Mr. Levin how is it that you are unable to use any 
other oil, than the one you use; that you are unable to 
change your formula to one that would be approved by the 
Prohibition Bureau—when it is a matter of common knowl¬ 
edge that there are standard formulas for the exact same 
preparations, which are being used by many other people? 

Mr. Cantrel: I object to that Mr. Hearer—this formula 
has been approved and is approved by the department. He 
is authorized to make under permit—the department has 
approved it. 

Mr. -Callahan: It has seen fit to disapprove it—and we 
want him to submit another formula. 

Mr. Cantrel: The law sets out a way to do it. The De¬ 
partment has not seen fit to follow the methods prescribed 
by law. 

Mr. Callahan: I think the question would be competent. 

Mr. Krause: What is your object in refusing to make 
preparations according to formula? A. It is made ac¬ 
cording to formula. 

Q. I mean one that would be approved by the Bureau— 
you have been advised to that effect ? A. That is right. 
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Q. The oils and materials that you use in your prepara¬ 
tions are such that some can by easy manipulation use 
potable alcohol for beverage purposes—the usej of which 
you know is against the law. What is your purpose in 
refusing to amend your formula by using oil—so jthat same 
could not be used for beverage purposes? An$. Do you 
mean why I refuse—I don’t refuse. I just can’t change the 
formula for this reason—competition is keen—if I put any 
more oils in I might as well put a lock on the dodr. It has 
been approved. I am making according to formula. I 
have spoken to Dr. Doran and explained the mhtter three 
years ago. Dr. Linder was in my place—Dr. Young was 
there. 

Q. Mr. Levin, do you know of any other manufacturer 
who is using the same formula, you are using? A. I don’t. 

Q. In what way, did you understand the Bureau of Pro¬ 
hibition wanted you to change the formula? A- I don’t 
know in which way. 

Q. When you went to the Foreign Opal Company—what 
equipment did they have in their place? A. They had 
bottling machinery. 

Q. That was last March? A. That is right. 

Q. Do you remember how many machines theyj had? A. 
I don’t. j 

Q. Are you positive? A. I saw it there. 

48 Q. Were they using it at the time? A. They were. 

Q. Air. Levin who suggested this formula to you— 
the one vou are using for Vitol Hair Tonic? A. No one 
suggested it. 

Q. Are you a chemist? A. A practical one. 

Q. You got up this formula yourself? A. Noil did not. 

Q. You must have obtained it somewheres? A- I did. 

Q. By any associate of your or your customers? A. No, 
sir. It was an associate of mine that I got it from. 

Q. You swear positively under oath that you I have seen 
preparations made up by the Foreign Opal Company, on 
sale in stores in Philadelphia, along Market Sjtreet? A. 
Yes. " I 

Q. What number? —. I don’t know. 

Q. They were in bottles? A. Yes. j 

Q. You are positive you saw these preparations in that 
place in March? A. They were. 

i 

. I 

l 
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Mr. Oantrel: 

Q. When you stated it takes you a couple of days to mix 
up 500 gallons alcohol—finished product—what did you 
mean by that—that it takes a couple of days to mix and 
put up in cans ? A. I make it up one day and the next day 
I ship it. 

Q. You stated you visited the Foreign Opal Company 
last March, in the latter part of the month? A. Yes. 

Q. While there you noticed some toilet preparations on 
hand? A. Yes. 

Q. Do you know whether this merchandise was Vitol Hair 
Tonic? A. That I don’t know. 

Q. These containers were there—bottles—cans—barrels 
or tanks—you do not know whether your product was there 
or not? A. I do not. 

Q. Did you ask any one connected with the Foreign Opal 
Company to whom they sold their product, after they re¬ 
ceived it? A. Tliev said that thev could not because I 

* + 

would go and get them—which, it is natural that I would 
do. 

49 Q.' I am going to hand you Government Exhibit 
Number two. I am going to point out to you—first 
paragraph: 

“As you are aware, you have been notified through this 
office that your sole product, known as Vitol Hair Tonic, 
has been held by Government chemists to be a preparation 
which yields potable alcohol upon simple distillation and 
manipulation, and that the essential oil used therein is 
composed principally of ingredients that readily unite 
with caustic alkali to form inodorous compounds and is, 
therefore, not suitable to this Bureau in the manufacture 
of toilet preparations. This notice has been given you 
several times in writing as well as personally and through 
your attorney at this office and at the office of this Bureau 
at Washington, D. C. You were also notified by this office 
under date of March 14, 1928 that it was found from an in¬ 
vestigation that your sole customer, the Foreign Opal Com¬ 
pany, of Philadelphia, Pennsylvania, was not legitimately 
disposing of your product, and that therefore you could 
not in good faith continue the sale of your said single 
product to them.” 
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I am going to ask yon were you ever notified tliat the es¬ 
sential oils used therein were composed principally of in¬ 
gredients that readily unite with caustic alkali to form in- 
orodous compounds? Answer. No. 

Q. The only notification that you got—was that the 
Bureau would like to have a modification of youij formula? 
A. That is right. 

Q. Now—the second paragraph—“ Notwithstanding the 
above you have refused to modify vour formula! and have 
continued selling the aforesaid objectionable concern. The 
chemistry division of this Bureau made a further analysis 
of your Vitol Hair Tonic on the third of this month and 
under date of the fifteenth of this month advise that your 
preparation does not contain a bona fide sample procured 
by Government officers on December 3, 1928.” j With re¬ 
spect to that have you ever directly refused to mbdify your 
formula? Ans. No. 

Q. The letter which you sent to the Department stated it 
was impracticable and for other reasons—to modify your 
formula—that is the only communication that would amount 
to a refusal—that you sent to the Department-fis it not? 
A. That is right. 

i 

i 

Mr. Krause: There are two questions, I would like to 
ask Mr. Hearer— 

Q. Have you ever tried to sell your product tjo any one 
else except the Foreign Opal Company? A. No—I have 
never went out. I have one customer—I do not look for 
another. 

Mr. Cantrel: Recalling the question just asked! you—you 
stated you have been selling your product—Vitol Hair 
Tonic to the Foreign Opal Company—for a period of three 
years? Ans. Yes. 

* I 

50 Q. Have you always had sufficient Vitol to meet 
the demands of the Foreign Opal Company? A. 
Only what I would give them. 

Q. You shipped the whole output? A. Yes. 

Q. Did they ask for more? A. Yes. j 

Q. Did you endeavor to obtain more alcohol? |A. Yes. 

Q. How many times did you file application for increase 
in withdrawal for Specially Denatured Alcohol in three 
years? A. Four or five times. 
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Q. Were those applications based on orders received 
from the Foreign Opal Company or other concerns? A. 
Other concerns. I have not got them offhand. 

Mr. Cantrel: Do you recall any local concern in the Dis¬ 
trict of Columbia who desired to buy Vitol Hair Tonic? 
Ans. LeRoy Novelty Companj 7 . 

Q. Any other concern? A. I don't remember any. 

Q. Did you ever at any time since 1921 sell your products 
to the LeRoy Novelty Company? A. Yes. 

Q. When? A. 1924 or 1923 and I sold them in 1926—I 
think I sold them in 1927. 

Q. Do you know which of your products you sold to the 
LeRoy Novelty Co.? A. I sold them all of my products. 

Q. Did they request any in the last two years or last three 
years? A. In the last year. 

Q. Did you furnish any? A. No the Department re¬ 
fused. 

Q. Refused what? A. Denatured alcohol. 

Mr. Krause: You tried to force the government to give 
you additional alcohol. Ans. I did not try to force them. 

Mr. Krause: Didn’t you appeal to the court? A. I did. 

Q. You were unsuccessful? A. Yes. 

Q. As a matter of fact, if it is known that you have a 
product that can be readily made into potable alcohol—you 
would sell 50,000 gallons a month? 

51 Mr. Cantrel: I object. 

Mr. Krause: I think it shows he could have sold 
100,000 gallons a month—that is common knowledge. 

Mr. Cantrel: I will withdraw my objection. 

Mr. Krause: You could sell 50,000 gallons—if it could be 
made for drinking purposes? A. I do not know that. 

Mr. Cantrel: That is all. 

End witness for Respondent. 

Max Bergis was thereupon called as a witness for the 
respondent and, having been duly sworn, testified as fol¬ 
lows: 
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By Mr. Cantrel: 

< S 

Q. What is your name? A. Max Bergis. 

Q. How are you employed? A. I am the owner of the 
Foreign Opal Company. 

Q. Is that company located in Philadelphia? | A. Yes— 
115 Pine Street. 

Q. How r long have you been connected with the Foreign 
Opal Company? A. Going on 4 years. 

Q. During those four years have vou alwavs been at the 
same address in Philadelphia? A. Yes. 

Q. What is your line of business? A. Dealer—Jobber 
in toilet preparations. 

Q. How long have you been in such business?; A. 1920. 

Q. You have been at that place? A. Yes, 115 Pine Street. 

Q. Do you purchase from the Roge Laboratories, Wash¬ 
ington, D. C.? A. Yes, sir. 

Q. Do you recall the name of the article? A. Yitol Hair 
Tonic. | 

Q. In what quantities do you buy Yitol Hair Tonic? A. 
500—510 gallons a month. 

Q. Over what period of time have you been biiying this 
product from the Roge Laboratories? A. I dbn’t know 
exactly—close to four years. 

52 Q. How do you pay for this? A. By Check. 

Q. How do you receive the merchandise? A. In 
one gallon containers—ten containers to a case. 

Q. By what means of transportation is it delivered to 
you? A. By means of the Errickson Line—Boat.; 

Q. Does the Errickson deliver to your place of (business? 
A. No—I have my own drayman. 

Q. Who is he? A. John Gibbons. ! 

Q. Where is this merchandise that you receive! from the 
Roge. Laboratories delivered to you in Philadelphia ? A. 
Sometimes at the Terminal Warehouse—sometimes at 115 
Pine Street. 

Q. Is your place of business at 115 Pine Street,lone story 
or two story? A. Three story brick. I have the first floor- 
basement and balcony office. 

Q. Mr. Bergis, I will ask you to go back a year ago, re¬ 
calling the visit of Mr. Levin to you—March 1928—I will 
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ask you to tell us in what condition the premises were 
at that time—what sort of machinery and apparatus and 
the stock on hand that you had? Ans. The same as now— 
only I have bought a new tilling machine. 

Q. Did you have a bottling machine? A. Yes. 

Q. Any employes? A. Sure. 

Q. Tell how many employes ? A. I have the same amount 
all the time. I have five now. 

Q. At times do you have more? A. Yes. 

Q. At times less? A. Yes—according to the orders. 

Q. You did have bottling and filling machine? A. Yes. 

Q. What sort of containers do you put your merchandise 
up in ? A. What do you mean ? 

Q. When you receive it from the Roge Laboratories— 
what do you mark? A. Opal Products. 

Q. What size containers do you market in? A. As I get 
the orders. 

Q. Do you sell in bottles? A. Eight ounce bottles—1 
gallon and five gallon jugs. 

53 Q. Who requested you to be present here? A. Mr. 
Levin asked me. 

Q. Did you ever have occasion to have any photographs 
taken of the Foreign Opal Company in Philadelphia? A. 
No, sir. 

Q. Has any one from the Roge Laboratories requested 
you to have photographs taken of the place? A. Yes. Mr. 
Levin asked me. 

Q. When? A. Last week. 

A. At the same time that he asked you to be present at 
the hearing to testify? A. Yes. 

Q. I will show you six photographs—Nos. 1, 2, 3, 4, 5 
and 6. T am going to ask you to look at those photographs 
—tell me if you have seen the premises they are a photo¬ 
graph of ? A. Sure—that is my place. 

Q. Do you know the photographer who took the picture? 
A. Yes. 

Q. Take picture No. 1—I will ask you what part of your 
premises that is? A. That is the balcony office. 

Q. Are you in that photo? A. Yes. 

Q. On the right hand side? A. Yes—Picture No. 1. 

Q. Take picture #3—what part of the premises is that? 
A. That is the filling room. 
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Q. Take No. 4—what part of the premises is‘that? A. 
The outside front of the store. 

Q. Photograph numbered 5—what part of thd premises 
is that? A. That is the back room—where Ij keep my 
bottles. 

Q. Photograph six is what part of the premises? A. 
Basement. 

Q. I will hand you what purports to be an affidavit, bear¬ 
ing the signature of Maurice Joseph Freedman—Max 
Bergis, witness—and the official seal of a Notary Public— 
I will ask you have you seen that before? A. Yes. 

Q. Is that signature yours ? A. Yes. 

Q. Did you see Mr. Freedman sign that? A. Yes. 

Q. Were you present when the pictures weire taken? 
A. Yes. 

j 

54 Mr. Cantrel: I offer the affidavit and tlie|six photo¬ 
graphs in evidence. 

Mr. Callahan: Any objection Mr. Krause? 

Mr. Krause: No objection. 

Mr. Callahan: Affidavit and six photographs received in 
evidence and marked Respondent Exhibit Number Eigh¬ 
teen. 

Cross-examination. 

Mr. Krause: 

Q. These pictures were taken on the 5th ofj January, 
1929? A. On the 5th of January. 

Q. When did you make arrangements to have the photo¬ 
grapher come up there? A. I think on Friday, I called 
him. 

Q. You notified him to come up Saturday and take the 
pictures? A. Yes. 

Q. Do you get other products than Yitol Hair Tonic? 
A. Yes. 

• j 

Q. Are they approximately the same preparations? A. 
I would not sav the same oil. 

Q. Have you a contract with the Eoge Laboratories to 
furnish them? A. No, sir—a verbal agreement. 

Q. An agreement that the preparation should be made 
according to a certain formula ? A. The same as the sample 
I got on the first day. 
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Q. Mr. Bergis, what equipment did you have on hand last 
March when the Government Investigators came there to 
see vou? A. The same as todav, but I did not have a 
filling machine. I have now an electric one—I had a hand 
machine. 

Q. Did you have a bottling machine there last March? A. 
Yes on the table—two of them. 

Q. What floor? A. First floor. 

Q. There was two bottling machines on the table on the 
first floor? A. Yes, sir. 

Q. You are positive about that? A. Yes, sir. 

Q. Are the greater part of your toilet preparations de¬ 
livered at the Terminal Warehouse? A. Yes, sir. 

Q. What time of the day? A. I take them as I need 
them. 

Q. You have them hauled? A. Yes, I have my own 
truck. 

55 Q. When Mr. Levin interviewed you last year, did 
he make an inquiry as to your customers? A. I 
think he did ask about a customer. I am not sure. 

Q. Did you tell him who they were? A. I think I gave 
them to the Government men—some of my customers. 

Q. Did you give to Mr. Levin? A. I don’t think so—I 
am not sure. 

Q. How many times have you seen Mr. Levin? A. Do 
you mean in the last three years—I can’t remember—off 
and on. 

Q. Did you see him a dozen times? A. More than that 
in three years. 

Q. Did he come to see you or did you go to see him? A. 
He came to see me. 

Q. You had a contract with him all the time? A. No— 
a verbal agreement. 

Q. That he would take your output? A. Yes at $1.50. 

Q. That is what you have always paid him? A. Yes. 

Q. Yet he came to see you; what did he come to see you 
for? A. He was in town and came to see me—that is all. 

Q. Is he interested in your business? A. No, sir. 

Q. No way—directly or indirectly? A. Positively—no— 
I am the owner of that business. 

Q. Any of the cans that you get frim him—do you ship 
back to him? A. Yes. He can use some cans over again. 
It makes no difference to me. 
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A. Yes— 


Q. From who do you buy your bottles ? A. Dilfferent con¬ 
cerns—from auction- 

Q. Do you ship any of your products in drumS? A. If I 
get an order. 

Q. Was the toilet preparation sold in drums? 
to the jobber. 

Q. You have sold some of your products in drums? A. 
Yes. 

Q. How many preparations do you put up? A. Hair 
Tonic—Lilac—Bay Rum. 

Q. Are they on sale in Philadelphia? A. Not exactly 
all in Philadelphia? 

Q. You sell some in Philadelphia? A. Yes. 

Q. Do you sell to the retail stores? A. Yes—retail; 
mostly wholesale. 

56 Q. Have you more than one customer ? A. Sure 
thing. 

Q. Have you any salesman? A. I had in 1927. I am 
doing the selling myself now. 

Q. Under what name do you market Vitol fiair Tonic 
that you get from him? A. Opal hair tonic. 

Q. Did you put on your own labels? A. Yes, sir. 

Q. Did you state on there under what permit manufac¬ 
tured? A. No, sir. I am not a permit holder. 


Cross-examination. 

i 

i 

By Mr. Krause: 

Q. Is your business any larger or smaller than it was last 
March ? A. About the same. 

Q. How many gallons per month of this preparation do 
you handle? A. 8,000 to 9,000 gallons. j 

Q. Where did you buy most of it—what city? j A. Phila¬ 
delphia. 

Q. Why did you buy that material in Washington—when 
you can buy in Philadelphia and not pay freight on it? 

A. It is a better quality goods. I get more fcjr it. 

Q. You are able of your own self to sell 8,000 or 9,000 
gallons toilet preparations a month? A. Yes—l am taking 
-care of it myself. 

Q. Who looks after the manufacturing? A. ftfy brother. 

Q. What is his profession? A. He was with a con- 
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tractor, but lie came back last year. I took him in with me. 
He takes care of the girls—the filling and the shipping. 

Q. He is a Civil Engineer? A. He has been away four 
or five vears. He learned that trade. He worked with cer- 
tain contractors, and he ran out of work and he came with 
me. 

Q. This Vitol that you buy from Mr. Levin is a better 
grade than what vou buy from others? A. Yes. It is a 
better grade of goods. I sell for $1.75. 

Q. Contains more alcohol than others? A. No. Not that 
I know of. It is a better grade of oil. 

Q. Better grade of oil ? A. I think so. 

Q. You pay $1.50 a gallon delivered at the wharf in Phila¬ 
delphia? A. Yes. I pay the freight and haul. 

Q. You pay $1.50 f. o. b., Washington? A. Yes. 

57 Q. You pay freight, haul to your place of business 
and buy containers, and sell for $1.75 per gallon? 
A. Yes. I get $3.50 for an eight ounce bottle. I get more 
than a dozen bottles out of a gallon. 

Q. Do you know a man named Greenberg in Philadel¬ 
phia? A. No. 

Q. Did you ever have any such man associated with 
vou? A. No. I did not. 

Q. What authority would he have to order deliveries of 
material consigned to you from the Terminal 'Warehouse 
Company? A. A man named Greenberg—never. 

Q. Do you know a concern named Brown & Company, 
Prospect Warehouse, Trenton, New Jersey? A. No. 

Q. Do you know a concern—named Brown & Co.—5th 
& Laurel Streets, Reading, Pennsylvania? A. No. 

Q. Do you manufacture deodorants or disinfectants? A. 
Yes—deodorants. 

Q. Did you consign in drums? A. Yes a year or two 
years ago. 

Q. Who does John Gibbons work for? A. He is a boss 

drayman. 

* 

Q. He has several drays? A. Yes. 

Q. Does he work for others? A. He has about 15 trucks. 

Q. Is he a public drayman? A. He is a bonded dray¬ 
man. 

Q. What do you put your deodorants in? A. Sixteen 
ounce cans. 
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Q. You dont sell in gallon cans? A. Yes in gallon jugs 
for moving pictures. 

Q. Where do you bank in Philadelphia? A. Sixth Na¬ 
tional—Second & Penna Street. 

Q. When did you open your account with them there? 
A. 1926. I think—I don’t remember exactly. 

Q. Are you related in any way to Mr. Levin? A. No. 

Q. Do you know any of his relatives in Philadelphia? 
Do you know Oscar Levin? A. Yes—that is hisIbrother. 

Q. What business is he in? A. Real estate jl think— 
I never asked. 

58 Q. Who opened the account for you? AL I opened 
an account. 

Q. Mr. Levin’s brother introduced you to the bank? A. 
That is right. j 

Q. Did you go to a firm named Solax Drug Company? 
A. Yes. j 

Q. What was your business dealings with tjiem? A. 
Buying merchandise from them. 

Q. What merchandise? A. Hair tonic, bay fum, lilac, 
Solax pills. | 

Q. Is Mr. Levin or his brother interested in ;the Solax 
Drug Company? A. Yes. Mr. Levin and Mr. Rose. 

Q. They are the Solex Drug Company? Mf. Levin’s 
brother? A. Yes. 

Q. Do you know a man named Emanuel Feinberg—2640 
S. 11th Street? A. No, sir. ! 

Q. Are you sure of that? A. Yes, sir. Positive. 

Q. Do you know a man named Samuel Spear, 715 South 
Third Street? A. No, sir. 

Q. Do you have business dealings with Dr. JL B. Feld¬ 
man, N. 8th Street, Philadelphia? (1535) A. No, sir. 

Q. Did you on October 16, 1928 sell a drunfi of your 
product to some concern, on Perth Street near Oxford 
Street, Philadelphia, Pa.? 

! 

Mr. Cantrel: I object. It is not material. 

Answer. I did not. 

Mr. Cantrel: I withdraw my objection since he has an¬ 
swered the question. 

Q. You stopped doing business with the Terminal Ware¬ 
house? A. 2 or 3 days before Christmas. 
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Q. Why? A. Took it to the place 115 Pine Street. 

Q. How many drums ? A. 50 gallons—basement and 1st , 
floor. 

Q. Could you put 9,000 gallons there ? A. I do not get it 
at one time. I take it to the warehouse, and take it as I 
need it. It is a large place. 

Q. Mr. Bergis, you state positively you do not pay the 
Boge Laboratories, Mr. Levin or his brother any payment 
for any other reasons in connection with transactions be¬ 
tween you—any more money than the $1.50 that you pay 
for the product? A. Positively not, no sir. 

Q. No connection? A. No, sir. 

Mr. Krause: No further questions. 

59 Mr. Cantrel: You replied to one question that you 
were paying $1.50 for Yitol Hair Tonic? A. Yes. 

Q. What did you pay for the last shipment? A. $1.50. 

Q. Have you ever paid any other price for it? A. Some¬ 
times paid $1.60 or $1.40. 

Q. You do not know whether $1.60 or $1.40? A. No—it 
was price $1.50. 

Mr. Krause: Have vou anv other witnesses, Mr. Cantrel? 

Mr. Cantrel: No more witnesses. 

Norton A. Bast was thereupon called as a witness for 
the government and, being duly sworn, testified as follows: 

Mr. Krause: Mr. Bast, what is your name, and what has 
been your business for the past two years? A. Norton A. 
Bast, Prohibition Inspector since October 1, 1928; prior 
to that I was a Private Investigator. 

Q. How long have you been with the Prohibition Bureau? 
A. Since October 1, *1928. 

Q. Mr. Bast, did you in the course of any of your in¬ 
vestigation, go to the place of business of a concern known 
as the Foreign Opal Company, in Philadelphia? A. Yes. 

Q. How many times were you in the place of business? 
A. Seven times. 

Q. Within what period of time? A. October 4—5—9— 
once October 10—Twice October 13 and on Januarv 5, 
1929. 

Q. I will ask you is that a photograph of the place of 
business? A. Yes. 
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Q. That is Photograph No. 1 of Exhibit 18. Picture 
Number 4 identified by Mr. Bast as the place of business. 
Is this the place where you were Mr. Bast? Ans. Yes— 
115 Pine Street. 

Q. That is the outside entrance? (No. 4 of Exhibit 18) 
A. Yes. | 

60 Q. Where did you go in the place of business, Mr. 

Bast? A. After I went from the outside through the 
door 15 or 16 feet from the entrance, there is a .small box 
office—possibly 4' x 6'. 

Q. Does that refresh your recollection? A. Yes. That 
is the office to which I refer. Part #2 of Exhibit 18. 

Q. You were there January 5, 1929? A. Yes. | 

Q. At what time? A. 10 o’clock in the morning. 

Q. Would you say Mr. Bast, that that is the way the 
building appeared on that day as to the contents?! A. From 
my recollection—No I would not say that it did appear that 
way. I don’t think that as much material as is shown here, 
was in view on that particular morning at that time. 

Q. Did you see that much there at any other time? A. 
No. There seemed to be a scattering of material—some in 
one gallon cans—a few crates, which would resemble one 
of the places where there were never any activity. I have 
never seen any one coming in or going out of there. I have 
seen one colored girl. Never any activities. I hgve always 
been impressed with the fact that there has been no activi¬ 
ties at all there. 

Q. I will ask you to examine this picture, No, 1 of Ex¬ 
hibit 18—did you go in there? A. I cannot identify that. 
I was never invited there (Photo #1 of Ex. 18). 

Q. Is that familiar to you, any part of it? A.I No, sir— 
I never saw that (Referring to Exhibit #3 of 18 Res. Ex.). 

Q. I will ask you, did you go through the first floor of 
that place? A. No. Never any further than the rear—to 
the location of that office. I never went back ariy further 
with the exception of Saturday when I went tb see Mr. 
Bergis—the man I interviewed said he was his brother— 
he could never give me anv information of any kind. There 
was no occasion to go beyond the office as there was no one 
there to give the information desired. 

Q. Could you see the rest of the floor from yffiere you 
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stood? A. Yes. You could see the back part of the first 
floor—what is back there, I don’t know. 

Q. Did you go to the basement? A. No, sir. 

Q. Did you interview Mr. Max Bergis last Saturdav? A. 
Yes. 

Q. Did you interview him with reference to the shipment 
received by him from the Roge Laboratories, Washington? 

A. I was accompanied by Mr. Pearon, Inspector. 
61 We inquired of Mr. Bergis as to whether or not he 
received any shipments from out of town, and he 
said yes he did. I said where from, and he mentioned Roge 
Laboratories. He said that he had a contract for three 
years with those people—that he took their output of 500 
gallons a month and the most recent receipt of goods from 
the Roge Laboratories was last month. I said—‘‘When 
do you refer to”, and he said December 1928. 

Q. Did he say where the shipment was delivered? A. I 
asked him where and he said by boat. 1 said was it de¬ 
livered here and he said “Xo”—I said where was it sent 
him and he said “The Terminal Warehouse Company, 
Number 31—1 said—Was the entire shipment taken there— 
and he said it did not come into his place at all. 

Q. You are positive that he stated the shipment of De¬ 
cember 3rd? A. He did not mention December 3rd—he 
referred to the December shipment. 

Q. He said it was delivered to Terminal Warehouse, 
Pier No. 31? A. Yes. 

Q. Did you interview the Terminal Warehouse people? 
A. Yes. After we got that information, we went to the Ter¬ 
minal Warehouse people, and were informed by them that 
the last shipment coming into the Terminal Warehouse 
for the Foreign Opal Company was October 13, 1928—at 
which time they received 280 cases of hair tonic—later put 
into drums. 

Q. Where? A. On Pier 31—Terminal Warehouse Com¬ 
pany—and their trucks, Foreign Opal Company—took 86 
full drums from the pier. All that remained at the time 
of my visit, that belonged to the Foreign Opal Company 
was four empty drums—which were thrown out. We were 
further informed that the Foreign Opal Company had not 
paid rent for October or November. At that time the For¬ 
eign Opal Company owed a balance on their account of 
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$264.11 including the rent—of that amount $100.00 had 
been paid and there was due $164.11—for which tjhey could 
receive no satisfaction at all. They gave us two letters with 
reference to the information I have given concerning the 
shipments of Foreign Opal Company to the Terminal Ware¬ 
house Company. 

Q. Therefore, according to the information given you at 
the Terminal Warehouse, the statement of Mr. Bergis that 
the shipment received from the Roge Laboratories in De¬ 
cember was delivered at the warehouse, was untrue? A. 
Yes. 

Q. Did you make any other investigation in Philadelphia 
or anywheres in the stores to see if you couldj find any 
of the products put out by the Foreign Opal Company? 
A. I never made any direct investigation in Philadelphia 
looking for their goods. We very frequently look!for prod¬ 
ucts bearing the names of any of the permittees-rin so do¬ 
ing—I did not make any special effort. I have never seen 
anything bearing their label in any store in which I have 
done any checking. 

62 Q. While you were making these investigations, 
did you have in mind the Foreign Opal people, know¬ 
ing that they were under surveillance? A. Yes, sir. 

Q. What is the largest number of people you have found 
working in that place, at any of your visits? A. |The first 
six visits, October 4, 5, 9 and 10, and the two visits of the 
13th October. Each time prior to the 13th OctoberL-I talked 
to a man who said his name was Ed Bergis—brother of 
Max. Max Bergis was out attending to business,; and that 
he (Ed) knew nothing about the business; that h;e did not 
know Max Bergis’ address; told us that at one time he lived 
somewhere on Redfield Street—that he was not sure. He 
■was not sure of the address—said that maybe lie moved. 
That was as far as I could get with him. He said that he 
was a Civil Engineer, recently returned from Virginia and 
was helping Max out. In the first five visits, he was the 
only person I saw. Saturday, October 13, 1928, with In¬ 
spector Graber, I went to this place and talked to Ed Bergis 
and asked for Max, and he said that Max had been there, 
but that he had gone away on the truck—that he did not 
know where to. Twenty minutes after I returned ind asked 
for Max and saw a colored girl who came from j the rear. 
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I asked for Max and she said that she had not seen him,— 
she said nobody works here but me. I said how long have 
you been here; she said three weeks—I said—“Whose 

place did you take-she said—“Another girl’s place who 

was discharged.- I asked her what her duties were. She 
said washing labels off cans etc. I asked her did anyone 
work here besides her and she said—“No one worked there 
but her.” That was last Saturdav. 

Q. Did you at any time see any bottling equipment or 
machinerv? A. No. I onlv saw what thev have in the 
front—some few cases or crates—I never even looked at it. 

Q. Mr. Bast, did you personally make any further in¬ 
vestigation of the doings and activities of the Foreign Opal 
Company as to any movement of merchandise from that 
place? Ans. From that place or the pier. 

Q. Merchandise consigned to the Foreign Opal Co. any 
space at the Pier? A. Yes. 

Q. What way was that material removed? A. I can bet¬ 
ter give you the story of the first visit. On the morning 
of October 13, 1928, bonded drayman Gibbons packed 280 
or 290 cases of Hair Tonic from another permittee. We got 
to this permittee’s place and the goods had been loaded. 
They told us that the goods had been consigned and then 
delivered to the Foreign Opal Company at 115 Pine Street 
and asked if a truck came there; We had reason to believe 
that the Foreign Opal Company had storage space and 
finally located the place at Pier Number 31—river end. We 
went to the Vice President of the of the Terminal 
63 Warehouse Company, and received permission from 
him to go on the Pier and inspect. We were there 
prior to noon October 13 and found the shipment referred 
to with the labels, in gallon cans standing in the Foreign 
Opal Company space. There was a large number of empty 
fifty gallon drums which had no marking. As there was 
nothing further to do—on Monday, we went back at 7 at 
night or at 6:30 — found that the contents of the cans had 
been dumped into drums on that day, and the empty cans 
were still there—86 full drums. I would say that the quan¬ 
tity delivered to the Foreign Opal Company from this par¬ 
ticular permittee 3,383 gallon- and 86 full drums—assuming 
that they were full—1,300 or 4,400—more than shipment 
would be. 
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Q. How did the other 1,000 gallon get there! A. I don’t 
know. We had it under surveillance for quite! a while. 
There was no action taken. I did not know anything about 
when it was moved until Saturday—I found 86 drums were 
removed October 22. Checking the records of the ware- 
house, I found the products were consigned there,! by other 
company-s than the Foreign Opal Company. 

Q. Consigned to the Foreign Opal Company from other 
sources? A. Yes. After dumped it would be authorized 
to be shipped from the pier as deodorants—what ijiame was 
given to this particular shipment of 86 drums. I do not 
know. They handle that by themselves—they do not use 
the warehouse trucks—10 drums of deodorants shipped as 
dead—took to the — where they want it moved. 

Q. Vitol Hair Tonic which arrived for the Foreign Opal 
Company, left in the shape of deodorants in drums? Ans. I 
can’t refer particularly to Vitol Hair Tonic—whatever went 
there—went out as deodorant. It might have been?the prod¬ 
uct of any one of the permittees. We had no way of iden¬ 
tifying that. 

Q. Did you find cans evidencing that there wlere ship¬ 
ments from the Roge Laboratories? A. No, sir. My infor¬ 
mation concerning the Roge Laboratories was given to me 
direct by Mr. Max Bergis on Saturdav—I remember the 
name given to the product removed was—deodorant. 

Q. Was there samples of this stuff taken and Analyzed? 
A. There was when it was manufactured. I did not take 
any samples on the pier. 

Q. Did you know to whom these deodorants Ivere con¬ 
signed? A. To a man in Philadelphia named Morris Green¬ 
berg, who had a record of some kind. 


Mr. Cantrel: I object to that. I do not know that it has 
any bearing on this case. 

Mr. Krause: Only that ordinarily, I would say that the 
objection made by Mr. Cantrel—good—but in thik instance 
one of the grounds for the refusal to renew permit to 
64 the Foreign Opal Company; whose actions indicate 
that is is merely a cover house for the permittees 
using Specially Denatured Alcohol. 

Mr. Callahan: It is shown here very clearly that the 
Vitol went to this pier. 
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Mr. Cantrel: He stated lie docs not know Vitol Hair 
Tonic was at the Pier. 

Mr. Callahan: The statement of Max Bergis to the wit¬ 
ness was that the shipment was there. Max Bergis ad¬ 
mitted that it went to Pier 31. 

Mr. Cantrel: This witness saw a batch there. He will 
tell the general conduct of the Foreign Opal Company. 

Mr. Callahan: He is telling the general conduct. 

Mr. Cantrel: I will withdraw my objection. 

Mr. Bast: After the shipments are received at the pier, 
a man named Morris Greenberg, formerly connected with 
a plant known as the Philadelphia Distributing Company— 
whom I believe this man stated was very much interested 
in alcohol. Morris Greenberg would go to the officials of 
the Company having to do with the moving of any mer¬ 
chandise. 

Q. By whom ? A. If he had merchandise in the space of 
the Foreign Opal Company he would be notified of the ship¬ 
ment. He would authorize so many drums of deodorants 
to whoever they were consigned to. He would always pay 
his bills in cash. He was the only person. Whether he 
represented the Foreign Opal Company, I do not know. He 
was the only person who negotiated to move anything from 
the pier. 

Q. Did the officials of the pier—Warehouse Company, tell 
you that the Foreign Opal Company authorized them to 
accept orders for shipment from this man Greenberg? A. 
No—Not in just that way. How long Greenberg was con¬ 
nected with the movement of merchandise, I do not know. 
It seemed there could not have been much objection on the 
part of the Foreign Opal Company, or they would not have 
permitted its removal month after month. "What arrange¬ 
ments or negotiations there were between the Foreign Opal 
Company and Greenberg and the warehouse, I do not know. 

Q. Any of the records or reports show the amount of any 
particular stuff manufactured by Roge Laboratories from 
the Pier? A. No, sir. Everything went to the pier in 
drums. There might have been five or six manufac- 
65 turers represented. I do not know what drums they 
vrent into. The drums bore no labels at all. 

Mr. Krause: Mr. Bergis did state that the shipments 
of Vitol from the Roge Laboratories were delivered at the 
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warehouse? Ans. Yes, sir, including the last shipment of 
December 1928. 

Q. Did you ever in any of your investigations follow the 
movement of any shipment from No. 115 Pine'Street of 
the Foreign Opal Company? A. No. Except to go to the 
drayman before hauled from that permittee. I did not fol¬ 
low him. 


Cross-examination. 


By Mr. Cantrel: | 

Q. You were with the Prohibition Department October 
1,1928? A. Yes. | 

Q. You went to the Foreign Opal Company, October 4, 
1928? A. Yes. | 

Q. That was the first case that you went on, as Inspector 
for the Government? A. Not the first—No. 

Q. I mean as an Inspector for the Government;? A. My 
purpose was to ask them to show records. 

Q. How many cases were you out on before you were 
assigned there? A. I could not say. 

Q. As many as five? A. I could not remember. 

Q. You made six visits to the Foreign Opal jCompany 
during the month of October, is that correct? A\ Yes, sir. 

Q. You went there October 4—you stood in thej entrance, 
identified as Respondent’s Exhibit #18, Part 4?j A. That 
is right. 

Q. When you went inside that entrance—short way 15 
feet—you came to a sort of a box office shown ija Exhibit 
18, Part 2? A. That is correct. ! 

Q. If you will look at Part 2 of Exhibit 18, notice the 
areaway near the box office—would you say thatj that was 
an entrance to the back of the premises? A. It would im¬ 
press me as such from a general observation. 

Q. Ha^e you been beyond that? A. No. 

Q. In the conference which you had with Mr.j Ed Ber- 
gis and with the negro girl—you were there at the box 
office? A. Yes. j 

66 Q. You would not know if there was a mezzanine 
floor? A. No. | 

Q. You would not know if there was a basement!? A. No. 

Q. Not having gone beyond the door—you do hot know 
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the stock on hand, or machinery in the place? A. No, sir. 

Q. Not having gone beyond the door, other than what the 
girl told you, you do not know how many employees there 
are back there? A. No, sir. 

Q. On the 13th of October, you went to their place at 10 
o’clock in the morning? A. Yes. 

Q. You interviewed whom? A. Ed Bergis. 

Q. On the 4th of October, were you alone? A. No, sir. 
Never alone. 

Q. Always with another agent? A. Yes. 

Q. Could you tell me how long you were ther- on Octo¬ 
ber 4th? A. We were never there for a long period. We 
w^ent there to get information and the fact in each case he 
was not there. Ed Bergis stated that he did not know any¬ 
thing about the records. 

Q. Is that true of October 4, 5, 9 and 10? A. Yes. 

Q. Is that true of October 13? A. No. On the 13th of 
October Max Bergis had been there and went away on the 
truck. 

Q. On the 4-, 5th, 9th and 10th October, did you say that 
you were there 15 minutes each time? A. I don’t think 
that at any time it was longer than 15 minutes—approxi¬ 
mately 10 or 15 minutes. 

Q. On the 13th of October, how long were you there? A. 
Probably the same length of time. 

Q. On January 5th you went there again accompanied 
by an agent? A. Yes. 

Q. How long were you there on that occasion? A. The 
length of time that I have testified to. 

Q. W^as that 15 minutes? A. No—not five minutes—that 
is the only subject we touched. 

Q. Respondent’s Exhibit 18—the part where you stood 
you would not say that there was as much merchandise is 
the areawav as the last photograph shows? Ans. I re¬ 
ferred to the merchandise in the areaway of front en¬ 
trance. I do not know anvtliing about the back. 

Q. You also stated that while you were there—you saw 
nothing come in or go out? A. Yes. 

Q. Do you know whether there is another entrance to the 
premises? A. I do not. 

67 Q. You stated you never saw anything come in or 
go out of there during your visit? A. Yes. 
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Q. You also stated you saw no business activity—your 
testimony there refers to the fifteen minutes on jthe pier? 
A. Yes. 

Q. You never went back to the manufacturing part of the 
business? A. No. 

Q. If there was any activity there, you would hot know? 
A. No, sir. Not personally. 

Q. Respondent’s Exhibit 18, part one, showing an office 
and several people there—you say you never saw that part 
of the premises? A. No, sir. 

Q. You would not say that that w^as not a pafrt of the 
premises in the rear? A. I do not know anything] about it. 

Q. The same answer as to Respondent’s Exhibit 18, part- 
3 and 5? Those parts in the rear of the box office—you 
would not know about—not having seen them? A. No. 

Q. On the occasion of your visit of January 5, you were 
with Agent Fearon? A. Yes. 

Q. Both of you go to the Terminal Warehouse Company? 
A. Yes. | 

Q. Did you learn from the Foreign Opal Company that 
their shipments go to the Terminal Warehouse Company? 
A. The information was given us directlv by Nlrt. Bergis. 
He did not say that they came direct to the Terminal Ware¬ 
house Company. When we asked about out of town cus¬ 
tomers, he referred to the Roge Laboratories (ind jsaid that 
he had a three year contract and got five hundred gallons 
a month; that he received 500 gallons in the December 
shipment, last month. When asked when he received this 
merchandise—if brought to the place at 115 Pine j Street— 
he said—“No—put in the warehouse.” We said—what 
warehouse and he said Terminal Pier, 31. 

Q. In connection with the December shipment, yjou called 
his attention to December? A. He specifically called our 
attention to the December shipment. 

Q. Did he tell you how long he had been receiving his 
goods from the Terminal Warehouse Company? A. No. 

•Q- Did he tell you that he had ceased to do business? A. 
No—he led us to believe that he was still doing business. 

Q. That is Max Bergis? A. Yes. j 

i 

i 
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Q. When did you first go to the Terminal Warehouse 
Company regarding the Foreign Opal business? A. Octo¬ 
ber 13,1928. 

Q. Who did you interview there? A. Several people. 
Mr. Sullivan, Vice President of the Company, introduced 
me to the people of various departments who gave me the 
information I desired. 

68 Q. Was it Mr. Sullivan who gave you the informa¬ 
tion regarding the last shipment made for the For¬ 
eign Opal Company? Ans. No it was Mr. Donovan. Mr. 
Donovan has charge of the Department, and was authorized 
by Mr. Sullivan to give us the information concerning the 
Foreign Opal Company and the Terminal Warehouse. 

Q. You saw these shipments come in in October, 289 
cases? A. I said we had been informed that these cases 
were stored there—and found that the shipment had been 
moved to the Foreign Opal Company from there. We lo¬ 
cated the shipment on the Pier. I did not see it go to the 
pier. The drums were taken the day before. 

Q. As to the shipment you referred to—289 cases? A. 
Yes. 

Q. Did you make any personal examination of these 
cases as to marks—labels—writing? Ans. Naturally 289 
—all packed in crates—10 gallons to each crate—rather 
than take hold of the labels we could assume that it was all 
one product; we could not prove it. We satisfied ourselves 
that there was a certain quantity of hair tonic there. 

Q. Did you observe anything on the cases? A. On one 
case I noticed what I would call a removable label slapped 
on the top of the can. 

Q. Did you read? A. Yes. 

Q. Did vou read the name of the Roge Laboratory on it? 
A. No. 

Q. You could not say whether they were full or empty? 
A. No. 

Q. Would your answer be the same as to the drums? A. 
The drums were empty. 

Q. Did you examine the 87 ? A. They were all empty. 

Q. Whom did you interview at the warehouse regarding 
the accounts owed by the Foreign Opal Company? A. Mr. 
Donovan. 
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Q. He gave you all the information that the Foreign Opal 
Company owed them some money? A. Yes. H$ wrote the 
Government two letters to that effect. My particular pur¬ 
pose in going there last Saturday was to find oiit whether 
or not the Foreign Opal Company were still doiiig business 
with them. I had reason to believe that they were not. I 
was surprised when Mr. Bergis told me that they had sup¬ 
plies and used it — recently as December. I went there to 
verify that. That is why I got the two letters from the Ter¬ 
minal Warehouse Company. 

69 Q. You are positive that Mr. Bergis told you the 
shipment of December from the Roge Laboratories 
was received at the Terminal Warehouse? A. I am posi¬ 
tive. If he had told me it was at his place of business, I 
would not have gone to the Terminal Warehouse to look it 
up. 

Q. When did you have this conversation withjtliis negro 
girl? A. October 13, 1928. j 

Q. Was Ed Bergis or Mr. Max Bergis there? j A. No. 

Q. This girl greeted you? A. No—she was in the box 
office. 

Q. Tell the conversation? A. We inquired for Mr. Ber¬ 
gis ’ brother. She said that she had not seen Mri Max Ber¬ 
gis—that Ed Bergis had gone out for a while. Ij asked her 
what she did there. She said that she took the labels off 
cans—washed bottles. I asked her who else worked there. 
She said—“No one else.” That there had been a colored 
girl who had been discharged. 

Q. Did you have any conversation with Mr. j Gibbons— 
the drayman, regarding the shipments of the Foreign Opal 
Company? Any conversation regarding the shipment of 
Koge Laboratories from the Terminal Warehouse Company 
to the Foreign Opal? A. No. j 

Q. Pier #31—that is Steamship Pier. A. No, the river 
there is too shallow. 

Q. When you spoke to Mr. Donovan regarding jtlie money 
owed to the Warehouse, he was very free in givihg you the 
information? A. I asked him whether the Foreign Opal 
Company still used their storage space and he s<fid No and 
he proceeded to give us the information—when I asked him 
if he had discontinued to use the space on the pie^r—lie sub¬ 
mitted by letter this information. 
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Q. Down on the pier the cases of toilet preparations was 
transferred to drums—did you personally — any drums? 
A. Personally—No. 

Q. What is the physical aspect of the pier—two story? 
A. Yes. Foreign Opal Company space was on the extreme 
end of the pier—they would have the protection of the 
goods in front of it. 

Q. These cases of toilet preparations and the empty 
drums were in the space of the Foreign Opal Company? 
A. Yes, with the exception of a couple of drums lying there 
which we were assured by the Superintendent had nothing 
to do with the Foreign Opal Company. 

Q. Did you ever interview the Mr. Greenberg that you 
spoke off A. No. 

Q. Do vou know by whom he was employed? A. 
No/ 

70 Q. Do you know if Mr. Greenberg or Mr. Donovan 
who told you that he came there and ordered ship¬ 
ments from the Terminal Warehouse of certain toilet prep¬ 
arations? A. No, it was deodorants. 

Q. Did Mr. Donovan tell you that Mr. Greenberg would 
order the release of the merchandise from the Foreign Opal 
Company? A. Mr. Donovan and Mr. Howe. The orders 
are given directly by Mr. Howe who had charge of the 
trucks. He told Mr. Howe so many drums of deodorents 
move on the trucks. 

Q. Did you ever see what tag was on the deodorants 
moved from the place? A. No. 

Q. You had no way of knowing whether Mr. Greenberg 
had anything to do with the Foreign Opal Company? A. 
No—judging from what was seen and heard he seemed to 
have control of the merchandise stored in their space. I 
imagine there was a connection. 

Q. Did not he order the release of merchandise from 
other places than the Foreign Opal Company? A. I could 
not answer that question. 

Q. Mr. Gibbons could have been employed by anybody to 
whom the Foreign Opal Company sold their goods? A. 
That is possible. 

Q. Nothing further. 

Mr. Callahan: Let the record show that the case is ad¬ 
journed until 9:30 A. M. January 9, 1929. 
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71 January 9, 1929. ' 

Second day of the Hearing. 

i 

Barron R. Franklin was thereupon called as; a witness 
for the Government and, being duly sworn, testified as fol¬ 
lows : 

By Mr. Krause: 

Q. Mr. Franklin, did you have occasion in your official 
capacity to make an investigation of the destination of cer¬ 
tain preparations, made bv the Roge Laboratories, Inc.? 
A. I did. 

Q. Do you remember who you interviewed in Philadel¬ 
phia ? A. The Foreign Opal Company was visited by me in 
the early part of February 1927. 

Q. Did you obtain from them any of the nam|es of cus¬ 
tomers to whom they dispose of their product received from 
the Roge Laboratories? A. They told us one customer in 
Philadelphia. j 

Q. Who was that? A. Robert M. Cahn—inj the 1900 
block of S. 4th Street, Philadelphia, Pa. j 

Q. Did you interview Mr. Cahn? A. We found! Mr. Cahn 
on the second visit to the premises, if I remembei* correctly 
and he made a statement in his answer to our question as to 
whether or not he received goods from the Foreign Opal 
Company. He stated that he did act as a brokej very sel¬ 
dom having received the goods in his house; that they de¬ 
livered them on the curbstone and they were takep away by 
another person—sometime- he would know them ^nd some¬ 
times he would not. He exhibited bills of sale showing to 
whom he had sold the stuff. 

Q. Do you remember any of the goods sold iiji the City 
of Baltimore from their records? A. There was isome sold 
in the City of Baltimore. 

Q. Did you find out whether or not they arrifed at the 
address given you by Mr. Cahn? A. No, sir. We could 
not locate the customers in Baltimore. 

Q. Did you make an investigation of 100 gallons sup¬ 
posed to be sold by him to William Glasser, $447 Park 
Heights Avenue, Baltimore, Maryland? A. Yes,jl went to 
that address. I 
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*Q. Did you find such a man there? A. No, sir. 

Q. Do you remember who you found? A. I don’t re¬ 
member the name of the party we interviewed in the house 
at 3447—it was not Glasser. 

Q. Did you interview a man or a woman ? A. A woman. 

Q. Was that a place of business or a residence? A. A 
residence—a small house. 

Q. That was 3447 Park Heights Avenue, the address 
given vou bv Mr. Calm? A. Yes, in the name of William 
Glasser. 

72 Q. What evidence did she give you as to Mr. Glas¬ 
ser? A. She said that Mr. Glasser did not live there. 
I told her I was looking him up for some alcohol prepara¬ 
tions that a man had purchased whose name was William 
Glasser. I >vould like to get in touch with him. She said 
Mr. Glasser does not live here—mavbe my husband might 
be the man you would like to see. I said to her, does your 
husband go under that name—her reply is in the record—I 
can’t recall the exact words. She called up 44 Nathan.” I 
could not get the number of the phone—but she made in¬ 
quiry if lie was there, and of course could not find him. To 
confirm the pame of Glasser I went to the corner drugstore 
and he said that he knew no one in the neighborhood by 
the name of Glasser. He said no one lived at 3447 by the 
name of Glasser. He was a few doors from the house, and 
appeared to be familiar with the neighborhood. 

Q. Did you go back and have another talk with Mrs. 
Cosman at that address ? A. I believe that that is the name 
that she gave me. 

Q. Did you go there later that day to see him? A. Yes, 
I think I made two trips. 

Q. You could not locate such a party at all? A. No. 

Q. Was that place 3447 Park Heights Avenue, Baltimore, 
Maryland, such as an ordinary man would use to receive 
100 gallons of hair tonic at a time? Ans. 3447 Park Heights 
Avenue is a small dwelling house in a row. To the best of 
my recollection situated on more of a precipice. 

Q. No place of business around there? A. None outside 
of the druggist and delicatessen shop above. 

Q. Did you visit 1528 7th Street, N. W.i Washington, 
D. C.? A. Yes, sir. 
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Q. Did you receive any information that a shipment had 
been made by Mr. Cahn to anyone at that address ? A. Mr. 
Cahn had a bill there—one or two bills showing a jshipment 
to a party by the name of Kushnick—North Broadway. I 
think Number 17, Baltimore, Maryland. Inspector Atkins 
and I went to this address on North Broadway, ^nd asked 
if a man named Kushnick lived there, and the lady who 
answered the phone gave her name as Coron, Mr|s. Coron. 
I remember quite distinctly we had to spell it, she could 
not speak English very well. She stated Kushnipk was a 
son-in-law^ of hers and lived in Washington. She gave us 
the address on 7th Street N. W. where we found the Capi¬ 
tol Barber Supply Company is located on 7th Street in the 
neighborhood of P Street. On visiting these preknises we 
interviewed a man to the best of my recollection Who said 
his name was Kushnick, who said that he had purchased 
some stuff from the Foreign Opal Company. Hje said it 
w r as a small quantity in barrel lots. I asked him 'piat dis¬ 
position he made of it and I understood him to sa^ that he 
did not tamper with it; that He sent it out as itj was re¬ 
ceived. 

Q. Was that the Capitol Supply Company’s place of 
business? A. We visited this place—it is a malt and hops 
place—had paraphernalia for bottling liquids. I a£ked him 
if he sold anything to the barbers. I think he told 
73 me once in a virile he did sell hair tonic to the bar¬ 
bers. 

Q. Mr. Franklin, did you make an investigation of the 
place of business of the Foreign Opal Company, Phila¬ 
delphia? A. Yes, sir. I wras in the place of business. 

Q. Did you see Mr. Bergis there? A. I think itj was the 
proprietor. I do not know Mr. Bergis personally. I asked 
him if he was the proprietor and the gentleman s^id—Yes. 

Q. Was he the one that gave you the information as to 
shipments? A. Yes, sir. 

Q. What did you find at the place of business of the 
Foreign Opal Company at their place on Pine Street? A. 
Foreign Opal Company has a place of business iij the 100 
Block of Pine Street. It is a place similar to an ordinary 
commission merchant house—has a door in fropt—glass 
windows—to the left as you go in you will find; a small 
private office—such as you would see in any modern com- 
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mission liouse. We interviewed a Mr. Bergis, I believe 
that that is his name. 

Q. How many people did you see there at the time? A. 
To the best of my recollection, I think a young lady in the 
office and Mr. Bergis. I don’t believe there was anyone 
else on the premises. 

Q. Did you go upstairs? A. After we spoke to Mr. Ber¬ 
gis, we were shown the first floor and after that we left the 
office and went through another door into a work room to 
the right hand of the room with shelves. It seemed to be 
pretty well stocked with gallon bottles filled with liquids 
said to be perfumes and barber supplies which were re¬ 
puted to be sold to the trade. On the other side was a work 
bench; some kind of bottling machine for bottling liquids; 
to the rear of the room—barrels or drums on the floor and 
several funnels and filter paper and some of the prepara¬ 
tions had been filtered. I believe the proprietor said it was 
customary to receive a good deal of the preparations un- 
filtered and he filtered them. There was no expensive para¬ 
phernalia that attracted my attention. As a pharmacist, I 
would have noticed any extensive apparatus that would 
have been there. 

Q. Did you find any packages, barrels or cartons from 
the Roge Laboratories? A. I don’t remember just how 
much was there. I did not take an inventory of the ma¬ 
terials. I do remember asking Mr. Bergis if most of the 
stuff was received from the Roge and he said yes but that 
he had gotten some from other people in town and bottled 
that as well as the Roge product. 

Q. Did you see anything indicating it came from the 
Roge Laboratories? A. No, sir. Nothing that would ab- 
solutelv identify Roge stuff. 

Q. Do you remember when that visit was made, Mr. 
Franklin, to the Foreign Opal Company, Pine Street, Phila¬ 
delphia, Pa.? A. On or about the 4th of February. 

Mr. Callahan: What year? Ans. 1927. 

74 Cross-examination. 

Bv Mr. Cantrel: 

«/ 

Q. Mr. Franklin, what is your official capacity? A. Pro¬ 
hibition Pharmacist, Prohibition Office, Seventh District, 
Baltimore, Maryland. 


I 
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Q. You stated that you investigated at one timb the legiti¬ 
mate disposition of Roge products—that was on the occa¬ 
sion of your visit of February, 1927? A. Yes. 

Q. Before you went to the Foreign Opal Company, did 
you have some information that the Roge pijoduct was 
shipped to the Foreign Opal Company? A. Yes. 

Q. While you were there you asked Mr. Bergis or who¬ 
ever you spoke to whether or not he had received Roge 
products? A. Yes. 

Q. Did he tell you that he had or had not? A. He told me 
that he had received products from the Roge Laboratories 
Company. 

Q. Did he tell you how much he had received? A. I be¬ 
lieved he did at the time. I don’t remember how much he 
received. It is in the record. 

Q. Did he tell you what he did with the Rogp products 
that he had received? A. Bottled them and sold them to 
the barber trade and also sold them at wholesale. I asked 
him to whom he sold his products after he rebottled them. 
He gave us the name of Robert Cahn. We wentito see him 
—visited the premises. 

Q. Did you speak to Mr. Cahn himself ? A. The first time 
we visited the premises we found Mrs. Cahn. She told us 
Mr. Cahn would be there and we came back hnd on the 
second trip found him. 

Q. Then he told you he purchased from the Foreign 
Company and resold it ? A. He told us that he hcted more 
or less as a broker for the Foreign Opal products. 

Q. You saw the premises, didn’t you? A. Yeis, we went 
into the front room. 

Q. What sort of business is it? A. A house iii which the 
front part has been converted into a store. In the course 
of our conversation, Mr. Cahn told us he acted fjs a. broker 
for the Foreign Opal stuff—further he sold non-alcoholic 
flavoring extracts—stated that he would like to go into 
business for himself as it would pay him better.! 

Q. It was Mr. Cahn who gave you the address of Mr. 
Glasser? A. Yes—3447 Park Heights Avenue—he had 
bills showing shipments to that address. I do not! remember 
whether or not all of the books were a tabulated record. 
It is in our record. 
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Q. While you were at the Foreign Opal Company in 
February 1927, were you on the second floor of the 
premises? A. Xo, sir. To the best of my recollec- 
75 tion, I asked them if that was the only part of the 
premises covered by the permit. I understood that it 
was just the first floor, so I did not investigate any other 
floor. 

Q. If there was a second floor and basement you did not 
see it? A. Xo—I am quite sure it was only the first floor. 

Q. Could you recognize the place if you saw the pictures, 
Mr. Franklin? I will show you Respondent’s Exhibit 18— 
Photograph 4, and ask you to look at it and tell me if that 
is the entrance to the place that you visited? Ans. I think 
that that resembles it pretty well. The name on there was 
not quite so plain as that. That is approximately the way 
I remember it. 

Q. You testified that you saw a partition—I am going to 
show you Respondent’s Exhibit 18 and ask if that is the 
office to which you refer ? (Photo ir2) A. Yes—that looks 
like the compartment. 

Q. There was an areaway to the right? A. Yes. 

Q. Did you go through that door? A. Yes, that is what 
I call the work room. 

Q. I hand you photo 3 of Exhibit 18, and I will ask you 
if you saw that part of the Foreign Opal premises? A. I 
saw that room. I did not see that equipment. 

Q. You said you saw bottles on shelves on the side of 
the wall, bottling machine and work bench—would that re¬ 
mind vou of it? A. The bottling machine was a hand ma- 
chine—I saw hand machine, bench—few barrels. 

Q. You said you saw some funnels—filtering paper? A. 
Yes. 

Q. Photo 5, Exhibit 18—did you see that part of the 
premises? A. I recall the second partition. I don’t remem¬ 
ber going through the brick wall door. 

Q. I hand you photo #6, Respondent’s Exhibit 18, and 
ask if you saw that part of the Foreign Opal Company 
premises? A. Xo, sir. 

Q. I will hand you photo Xo. 1 of the same exhibit, and 
ask vou if vou saw that? A. Xo, sir. 

Q. The parts on the second floor and basement you would 
not know ? A. The last three I do not. 
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Q. You would not know? A. No, not from my own 
knowledge. 

Mr. Cantrell—I notice during your testimony you state 
We went to the Foreign Opal Company—who was the other 
agent? A. Yes—Inspector Atkins was with mp on the 
visit where we were admitted to the premises. 

Mr. Krause: He is not with the Prohibition Department 
now? 

Mr. Franklin: No. 

Mr. Cantrel: That is all Mr. Franklin. 

76 Fifth Witness. 

I 

i 

Thomas E. Fearon was thereupon called as a witness for 
the Government and, being duly sworn, testified as follows: 


One and 


By Mr. Krause: 

i 

i 

Q. Give your full name? A. Thomas E. Fearspn. Fifth 
District, Philadelphia, Pa. | 

Q. Mr. Fearon, have you at any time in the past two 
years investigated the premises or any of the activities of 
a concern known as the Foreign Opal Company, located at 
115 Pine Street, Philadelphia, Pa.? A. I have. 

Q. Did you visit those premises? A. I did. 

Q. When did you first visit those premises? A.| 
one half year- ago. 

Q. How many times were you there? A. Fiv0 to seven 
times. 

Q. What portion of the premises did you exaipine? A. 
All over in two particular cases. 

Q. By all over what do you mean? Describe the place? 
A. It has a glass front like a commission house-4—a bulkel 
front, a door in the middle, 18' x 75' deep. 

Q. Would you say that this is it? A. Yes—tbat is the 
Foreign Opal Company picture. 

Q. When you went in that place—you went oik the first 
floor? A. Yes. | 

Q. When you went there, did the ground floor look like 
that? A. That is very orderly in comparison with wdiat it 
was when I saw it—I mean having the appearance of busi¬ 
ness activity. 
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Q. Was there any appearance of business activity when 
you were there? A. On the last visit I saw a man lifting 
a box—that was the only activity to speak of—I saw the 
hands of a girl moving bottles on the table in the rear. 

Q. At any other visit, did you find activities there? A. 
In one instance there was a colored girl working in a room 
with 6 ounce bottles on the table. 

Q. On other visits, what did you find? A. Not anything 
in the way of receiving or preparing anything for market. 

Q. What is the greatest number of people you saw in that 

piace on any of your visits? A. A colored girl working 

in thfc rear—girl in the office—there was two girls in 

77 the office, one of them was a social caller. She said 

that she was paying a social call. On the last visit 

I met Mr. Bergis and there was a man standing at the door 

—evidentlv a caller. 

•/ 

Q. When were you there last? A. Last Saturday (Jan¬ 
uary 5, 1929). 

Q. Did that place look like that last Saturday when you 
were there? A. No—not to me. 

Q. Did you see that number of boxes or crates? A. No. 
It was not as well ordered. 

Q. Were there as many? A. I would say that there w’as 
not to the best of my knowledge and belief. 

Q. Approximately—10:30 A. M. A. Mr. Bast was with 
me. Mr. Bergis was standing where those packages are. 

Q. Mr. Bergis was standing there? A. Yes, leaning 
against the structure where the parcels are standing in the 
photograph. 

Q. Were those parcels there at the time of your visit, last 
Saturdav, January 5, 1929? A. No—Mr. Bast was where 
the parcels are. 

Q. The parcels were not there? A. No, sir. 

Q. Is there a rear entrance to the place of business? A. 
From my personal knowledge it is a dead end wall, against 
which there are laundrv tubs used for washing bottles—it 
was full of bottles. 

Q. Did you go upstairs to the office—to the mezzanine 
floor? A. I have been there, yes, last summer. 

Q. Does that photograph refresh your memory as to the 
appearance of the place? A. No-no-no. This was all vacant 
when I was there. There was 2 desks there—one a book- 



I 


JAMES M. DORAN, COMMR., ET AL. j 77 

keeper’s desk and the other was a low desk—dark, dismal— 
dirt of the floor. 

Q. Anybody there at the time? A. No one theire at all. 

Q. I would like the record to show that I am examining 
the witness on Photograph No. 1 of Exhibit 18 offered by 
the attorney for the respondent Roge Laboratories. A. I 
was speaking of the Foreign Opal Company. 

Mr. Krause: This is an Exhibit offered by the jattorney 
for the Roge Laboratories in re Foreign Opal Qompany. 
I want him to refresh his memory as — Photo No. 1—of 
Exhibit 18—submitted by respondent. At the tiime that 
you were there did you say there was no such desk as 
78 that (referring to photo 1—Exhibit 18 of! the Re¬ 
spondent)? A. If this is the mezzanine r6om over 
the front entrance—it was not as this. It was a dark dis¬ 
mal dirty room, with papers scattered about—a high book¬ 
keeper’s desk—a low desk on the other side—an abandoned 
looking place, a sort of a garretf—the way that ijsaw it. 

Q. I will ask you to look at photo No. 3, Exhibit 18 of the 
Respondent Roge Laboratory in re Foreign Opal Company, 
which has been testified as being part of the first floor of 
the Foreign Opal Company at 115 Pine Street—I will ask 
you if that refreshes your memory as to the appearance 
of the place when you were there? A. There \tfas never 
at any time any appearance of business activity siuch as is 
shown in this photograph. 

Q. How many times were you in the room? A.! Four or 
five times. 

Q. You were not in there last Saturday? A.; No—not 
in the front. I could see through the door. 

Q. Does this photo #5, Exhibit 18 of the respondent 
Roge Laboratories, refresh your recollection as to the ap¬ 
pearance of any part of the first floor of the Foreign Opal 
Company, 115 North Pine Street? A. No. This must be, 
if it is, #115 Pine Street, I would say—it was the cellar. 

Q. Did the cellar have that appearance when you were 
there? A. No—there were three shelves. 

Q. In the cellar or first floor? A. Cellar. j 

Q. Were there any shelves in the cellar? A. Yes—this 
would be well represented with the same counter. | Nothing 
in the way of business activities connected with them. 

i 

i 

i 

i 

i 

■ 


i 
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Q. I will ask you to take a look at photo 6 of Exhibit 18, 
offered by the respondent Roge Laboratories—it being 
testified that that is a photo of the cellar at 115 Pine Street, 
Philadelphia, occupied by the Foreign Opal Company—I 
will ask you was that the appearance when you saw it? A. 
The elevator shaft was there. I would sav it was the cellar 
bv reason of the furnace. 

Q. What was in the cellar when you were there? A. It 
was a sort of store room for empty crates. 

Q. Did you see any drums? A. Yes—At the end of the 
cellar—There were six drums lined up—The drums had a 
perfume odor—I opened them and smelled them and took 
samples for the purpose of having them analyzed. 
79 Q. Were they branded or marked in any way to 
show what they contained? A. No. And no one 
there could tell us what the contents were from the record 
of the Foreign Opal Company. There was a girl of 16 or 
18 bookkeeper in there—at least she was not able to identify 
them in any thus and so manner and say emphatically 
that anything was anything emphatic. 

Q. Did you carefully examine all the drums to see if there 
was any brand on there to show where they came from a 
permit number or license? A. Yes I endeavored to locate 
some that would bear marks. There were no marks there 
that would indicate its origin. 

Q. Could you tell whether they were brought in or were 
going out? A. No. 

Q. You never saw Mr. Bergis at any time? A. Yes— 
last Saturday (January 5, 1929). 

Q. Did you see him before? A. Yes. Other investiga¬ 
tions—other matters. I have had two conversations—only 
last Saturday with Mr. Bergis. 

Q. What is the greatest number of people you have ever 
seen in any part of it on any visit? A. Eight persons, in¬ 
cluding Agent Bast and myself. Six last Saturday (Jan¬ 
uary 5, 1929). 

Q. On any of your former visits, how many people did 
you find? A. None other than the girl in the office—the 
colored girl who was employed in the rear. 

Q. On other times, before you talked to Mr. Bergis, who 
was there? A. No one but the girl in the office. 

Q. What was the purpose of the other examination that 
you made of this concern, the Foreign Opal Company? 
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A. Endeavoring to trace the disposition of products from 
local permittees. 

Q. In other words, you were endeavoring to tr$ce prepa¬ 
rations, which you were informed were being diverted to 
unlawful purposes? A. That is the reason of the visit 
there. 

Q. Did you find in any place or in any part of it any 
products manufactured or put up by the Roge Laboratories 
of Washington? A. No, sir. None I could identify as the 
Roge Laboratories product. 

Mr. Krause: Nothing further. 

80 Cross-examination. 

Mr. Cantrel: 


i 

Q. You stated that your last visit to the Forjeign Opal 
Company was last Saturday, January 5, 1929? |A. Yes. 

Q. Prior to that time when was your last visit? A. The 
middle of September, 1928. I 

Q. When you testified as to this so-called mezzanine of¬ 
fice, Respondent- Exhibit 18, Part 1—you stated that it did 
not take on that appearance when you were tljere. You 
mean by that when you were there last summer, did you 
not? A. Yes. 


Q. You did not mean January, 1929? A. No. j 

Q. The same is true as to the other photographs, is it 
not? A. Yes. By that I mean indications of business 
activities as shown on the photograph were not' apparent 
to me at the time of my visits. 

Q. When you went there with Mr. Bast, January 5, 1929, 
whom did you interview ? A. Mr. Bergis. 

Q. Can you tell me how long you were ther$ approxi¬ 
mately? A. It might have been a few minutes linger than 
five minutes. 

Q. You stated that while you were there on j investiga¬ 
tion you say about six people—six employes on j the prem¬ 
ises? A. Not employes. One man was idly leaning 
against the jam. While we were interviewing Mr. Bergis 
another man entered, spoke* to Mr. Bergis and turned 
around and went out. These two men, Bast ahd myself 
and Bergis was five and the girl’s pair of hhnds—that 
made six. 
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Q. Was Mr. Bast with you all the while you were there? 
A. Yes. 

Q. While you talked with Mr. Bast who talked with Mr. 
Bergis? A. I talked with Mr. Bergis. 

Q. Did you ask him on this occasion whether or not he 
had received any Roge Laboratories products? A. No, I 
did not mention that name. I asked Mr. Bergis if he ob¬ 
tained any out of town products. Mr. Bergis said—“Out 
of town products—what do you mean-” I said out of town 
products. He said—“Yes.” I said from whom did you 
receive them and he said “Roge Laboratories, Washington. 
I get 510 gallons a month from them-. I said have you been 
getting that during the past three months and he said “Yes 
for some time and have a three year contract-. 1 said did 
you get any recently December, and he said “Yes.” That 
ended the interview. We had accomplished our mission. 

Q. Were there any more questions asked by Mr. Bast? 
A. No. I saw a man back through the door with a 
81 box in his hand and a pair of hands moving bottles 
on the table. We then left the premises. 

Q. You did not go into the work room on this occasion? 
A. No, sir. 

Q. I want to show you Photo #3, Respondent’s Exhibit 
18, and I want to ask you when was the last time you were 
in that part of the premises? A. The middle of Septem¬ 
ber. 

, Q. Was that 1928? A. Yes, 1928. 

Q. Is the same true as to photographs Numbered 5 and 6, 
of Exhibit 18? A. Things seem more real in this photo¬ 
graph. 

Q. When was your last visit? A. Middle of September. 

Q. 1928? A. 1928'. 

Q. Referring to Photo 5, Exhibit 18? A. I saw tin cans 
with screw tops. 

Q. That is all Mr. Fearon. 

Sixth Witness. 

F. F. Graber, Jr., was thereupon called as a witness for 
the Government and, being duly sworn, testified as follows: 

Mr. Krause: 

Q. State your name and occupation sir. A. F. F. Graber, 
Jr., Prohibition Inspector. 
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Q. What district? A. Number five. | 

Q. How long have you been in this work Mr. Graber? 
A. Three years and nine months. 

Q. Your headquarters are where? A. Pittsburgh and 
Philadelphia. j 

Q. How long were you in Philadelphia ? A. Since April, 
1926. * | 

Q. Mr. Graber in your work have you had occasion to 
investigate the activities of the premises of tlie Foreign 
Opal Company, 115 Pine Street, Philadelphia, J?a.? A. I 
have. 

Q. How many times were you there, Mr. Grader? A. A 
dozen times. 

i 

82 Q. When was the last time you visited! the prem¬ 
ises? A. October 13, 1928. j 

Q. Mr. Graber, I will show you what is termecj photo #4 
of Respondent’s Exhibit 18, and ask you if that refreshes 
your memory as to the appearance in any wajv of those 
premises? A. It does as far as the outward appearance 
is concerned. 

Q. I will show you Exhibit 18 (Respondent) Photo No. 
2, and ask if that refreshes vour memorv as to any portion 
of the premises of the Foreign Opal Company t A. That 
is the inside front door, I believe. 

Q. Did it have that appearance on any of your visits 
there Mr. Graber ? A. That looks as if it had been cleared 
up—the floor swept. 

Q. Do I infer that it was dirty, badly kept | when you 
were there? A. It did not have the appearance of a busi¬ 
ness house. 

Q. Did you see a quantity of cases ? A. There; was a pile 
of boxes when I visited there two years ago. The same 
crates were there last October. 

Q. As when you visited there two years ago?j A. Yes— 
the same crates in the same place. 

Q. Did you go further back into the premised? A. Yes 
in January, 1927. 

Q. When was the last time you were back of the portion 
of the first floor ? A. I think that that was thej last time. 

Q. Does that refresh your recollection as to tjhe appear¬ 
ance of that at the time you were in there? A. iThere was 
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some gallon jugs and bottles on the shelves. As far as 
people are concerned—there was no one there except the 
proprietor. 

Q. What is the greatest number of people that you have 

ever seen in any part of the establishment on any of your 

visits at one time? A. Januarv 1927 I think there was six 

* 

people in the place. Four Prohibition men, the proprietor 
and either a girl or a fellow in the back, working there. 

Q. Do I understand you to say that the greatest number 
of people working in the place as far as you are concerned 
was 2? A. That is right. 

Q. One being the proprietor and one being an assistant? 
A. Yes. 

Q. On any of your visits? A. Yes. 

Q. Have you seen any such activity there as is disclosed 
apparently by photo ir3 of Exhibit 18 of the respondent? 
A. Never—No. 

Q. Were you in that portion of the premises in October 
1928? A. No. 

83 Q. What was the purpose of your various visits 
there, Mr. Graber? A. To check alleged sales from 
permittees to the Foreign Opal Company. 

Q. Were you ever up in the so-called mezzanine floor of 
the buildihg, 115 Pine Street, Philadelphia, Pa.? A. I was 
not. 

Q. Were you ever in the cellar? A. I believe not. 

Q. Do you know if there is a rear access to the building? 
A. I could not sav. 

Q. On any of your visits to those premises, Mr. Graber, 
did you find any products put up by or manufactured by 
the Roge Laboratories of Washington? A. We were trying 
to look for Roge products in 1927. 

Q. Did you find any? A. I believe not. 

Q. Did any of the packages or bottles that you saw in¬ 
dicate from whom thev came? A. I believe not. 

Q. Did you ever make an inspection of warehouse, Pier 
31 of the Terminal Warehouse Company, used by the 
Foreign Opal Company, or leased by them? A. I did. 

Q. When was that? A. October 1928—last year. 

Q. Did you find any of the products of the Roge Labora¬ 
tories? A. I think it was all Solax Manufacturing Com¬ 
pany stuff there. 
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Q. Who is the Solax Company? A. Proprietor is Levin. 

Q. Does he bear a resemblance to the respondent? 
A. Yes. When I saw him (Joseph Levin) I thought it was 
Levin himself. 

Q. In what business is the Solax Company in? A. He is 
a permittee of the Fifth District. SDA. 

Q. Did you interrogate the proprietor of the Solax Com¬ 
pany as to any other place of business or connection with 
other places that he had? A. No. 


84 Cross-examination. 


By Mr. Cantrel: 


Q. Mr. Graber, you said vour last visit was October 13, 
1928? A. Yes. ‘ * 


Q. When you were there on that occasion, wdre you in 
the back part of the premises, in the work room;? A. No. 

Q. Just in the office and front? A. Yes. 

Q. How long were you there? A. Twice on the 13th of 
October, 1928. j 

Q. By that do you mean, morning and afternoon? A. 
No—twice in the morning. 

Q. How long were you there on both visits? A. 15 min¬ 
utes, may have been 35 or 25 minutes. 

Q. On the 13th of October, you also went down to the 
Terminal Warehouse Company, to that part of the pier 
rented by the Foreign Opal Company? A. Yes.| 

Q. Did you go there to ascertain whether or j not there 
was any Roge Laboratories products stored there at the 
time? A. I did not. 

Q. Were you alone on this occasion? A. Inspector Bast 
was with me. 

Q. While you were there, did you and Mr. Bast inter¬ 
view Mr. Sullivan of the Terminal Warehouse Company? 
A. Mr. Sullivan. I believe that is right. 

Q. You made inquiries of him regarding thej space of 
the Foreign Opal Company? A. Yes. 

Q. Did he give you some information regarding the For¬ 
eign Opal Co.? A. The fact that they had spac'e in their 
warehouse. 

Q. They showed you the space did they? A. jThey had 
one of the men show it to us. 
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Q. Did lie give you permission to inspect it? A. Yes. 

Q. Prior to October, 1928, was your last visit January, 
1927? A. Xo. I had 7 or 8 visits October, 1928, to the 
Foreign Opal Co. 

Q. You said the last time you were back of the premises 
was January, 1927? A. Yes. 

Q. On the other occasion you interviewed a man in the 
front office? A. Yes, he said he was the brother of the 
proprietor. 

Q. Did he say lie was Ed Bergis? A. Yes. 

Q. Since January, 1927, up until October that you spoke 
of, you did not see any part—other than the front 
85 office? A. Yes, I was in the front office only. 

Q. So that, Mr. Graber, if there were activities 
of the kind shown in Respondent’s Exhibit 18, Photograph 
1-3-5 & 6—if there was anv such activitv as is shown in 

m/ 

those photographs for the year 1927 and 1928 up until 

October—you would not know of it, would you? A. I can 

see through if anvbodv else is filling bottles. You cer- 

tainlv could hear them. 

%> 

Q. If a machine was there you would not hear the noise, 
would you? A. That would depend on the kind of a ma¬ 
chine it was. 

Q. If the furnace was in the cellar, you would not hear 
the fire? A. No. 

Q. If this machinery was in the back, you had no oc¬ 
casion to know personally in 1927 or 1928, did you? 
A. No. On October 13, 1928, I know Gertie Jones was the 
only employee in the place. AVe questioned Gertie Jones. 

Q. She told you? A. Yes. 

Q. Did she tell you how long she had been there? A. 

, Several weeks. She also said that Mr. Bergis did not keep 
his help very long. 

Q. She mentioned Mr. Max, did not she? A. She said 
she had saw one gentleman since she had been there. 

Q. Did you mention Ed Bergis to her? A. I had been 
there for a second time. She was there alone. The sec¬ 
ond time we asked where Mr. Bergis was, and she said 
he had stepped out. 

Q. He was with you on October 13th on two occasions? 
A. Mr. Bast—yes. 

Q. That time you went back of the premises? A. No— 
we did not. 
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Q. Do you know whether Mr. Bast went back on that 
occasion? A. I do. 

Q. Did he go back? A. Pie did not. 

Q. On any of the visits of October 13, 1928? A.j He did 
not. 

Q. Were you there several times October, 1928? j A. Yes. 
Q. What days were you there? A. October 4, 5* 8, 9, 10 
and on the 13th October twice. 

Q. Did you ever have occasion on any of tho^e visits 
of October 4, 5, 8, 9, and 10th to go to the rear of the For¬ 
eign Opal Company? A. No. 

Q. Do you know whether Mr. Bast did? A. Mr. Bast 
did not. 

86 Q. On one occasion you had Mr. Shermer (?) with 
vou? A. Yes. 

Q. On the other occasions, other than that mentioned, Mr. 

Bast was with vou—October, 1928? A. Yes. 

*■ ■ | 

Q. You stated that the purpose of one of the^e visits 

was to check the alleged sales of toilet preparations by 
permittees? A. Yes. j 

Q. You said at the time of your visit to the sf>ace oc¬ 
cupied by the Foreign Opal Company, Pier 31, Terminal 
Warehouse Company, you saw there some merchandise 
shipped to the Foreign Opal Company by the Sol^x Drug 
Company? A. Yes. 

Q. You were asked the name and you said Le^in. Do 
you know his full name? A. They called him Jhck. 

Q. You said he was the proprietor of the corporation? 
A. Yes. | 

Q. He would not be proprietor? A. No. 

Q. Look at this gentleman—does he resemble Mr. Levin 
of the Solax Drug Company? A. Yes—I noticed that yes- 
terdav. 

Q. When did you last speak to Mr. Levin of the Solax 
Drug Co.? A. Very recently—since Christmas, j 

Q. Take a look at this man, Mr. Joseph Levin—ttell me 
is he the man you spoke of in re the Solax Drug Co? A. 
No. 

Mr. Krause: There is a striking resemblance between 
the two? A. Yes. 

i 

i 

j 

Mr. Cantrel: They are brothers. 
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Mr. Krause: Will there be any dispute about this man 
being* a brother? 

Mr. Cantrel: Xo. 

Mr. Krause: In that place of business, did you find any 
displays of toilet articles—indicating that such goods were 
on sale at the place? A. I could not say that I did. 

Q. Was there any display indicating showing off of mer¬ 
chandise, sold, manufactured or dealt in? A. I saw none. 
I saw in 1927 in the rear the same gallon bottles on the 
shelves. 

Q. On the last visit you saw nothing there at all? A. 
No. 

87 Mr. Krause: You interrogates Mr. Burgess him¬ 
self? A. Max Bergis, 1927. 

Q. Did you ask him if he had a permit? A. No I don’t 
believe that we did. 

Q. Did you discuss such a question with him? A. I 
think not. 

Mr. Cantrell: 

Q. You stated that when you were at the Foreign Opal 

Company, January, 1927—you saw some cases such as 

those in Photo #2 of Respondent’s Exhibit 18, lined against 

the right hand wide of the wall? A. Yes—they looked to 

me like the same cases. They are low—unusual cases—that 

attracted mv attention. 

%> 

Q. You mean the physical aspect was the same? A. Yes. 
On account of the shape of the case. 

Court adjourned for lunch at 12. 

Adjourned until 1 o’clock P. M. 

Resumed at 1 P. M. 

Seventh Witness. 

Dr. James L. Young was thereupon called as a witness 
for the Government and, being duly sworn testified as fol¬ 
lows : 

Mr. Krause: 

Q. What is your name and official capacity? A. James 
L. Young, chemist, Bureau of Prohibition. 
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Q. Dr. did you have occasion to examine samples of toilet 
preparations put up by the Roge Laboratory? A. I have 
at various times. 

Q. Dr. are you familiar with that report—is that the re¬ 
sult of your examination? A. It is. 

Q. Did you make a chemical analysis of a preparation 
known as Vitol Hair Tonic, put up by the Roge Labora¬ 
tories Co? A. I did. 

Q. Did you at that time approve or disapprove or recom¬ 
mend the disapproval of that formula? A. Sample in this 
case was submitted for the purpose of ascertaining whether 
the product was made according to the formula which had 
been approved by the Department, and the examination dis¬ 
closed that it had been made according to the formula ap¬ 
proved, but that potable alcohol could be obtained by simple 
distillation. 

88 Q. The Roge Laboratories submitted to you vari¬ 
ous samples of their products for analysis on their 
renewal ? A. They did. 

Q. I will ask you if you are familiar with tjhat, Dr. 
Young? (Handing him a paper.) A. I am. 

Q. The list attached thereto approved and disapproved? 
A. Yes. 


Q. Why were some approved and some disapproved? A. 
They were approved where made according to the!formula 
submitted at the time. They were disapproved wjhere the 
finished product there did not conform with the!formula 
which was submitted or else the product was distillable. 

Q. From that document before you at present,j being a 
list submitted by the Roge Laboratories, could iyou tell 
from that which ones were disapproved because they were 
not made according to formula, and which were disap¬ 
proved because the finished product could easily be made 
into potable alcohol? A. I can. 

Q. You made this examination, explain the details of the 
report—Those that were approved—there is no jexplana- 
tion necessary—they are made according to foripula. A. 
Those that were disapproved were either not made accord¬ 
ing to formula or if they were made according toi the for- 
mula potable alcohol could be obtained by simple! distilla¬ 
tion. 

i 

Q. Item 60680—Lilac perfume—disapproved.! What 

was the reason for this disapproval? A. Not made accord- 
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ing to the formula. The essential oil lower than what was 
claimed in the formula. 

Q. Item 60683? Ans. Item 60683—Bris D’Araby Per¬ 
fume, yielded potable alcohol on distillation. 

Q. Item 606S4—Carnation. Item 60685—Narcissus. 

Ans. Both disapproved for the same reason—yielded po¬ 
table alcohol on distillation. 60686 and 60687—Dis- 
89 approved—same reason. 60687, Vitol Hair Tonic, 

Disapproved. 

Q. 'Why was it disapproved? A. It was made according* 
to formula submitted, yielded potable alcohol on distilla¬ 
tion. 

Q. Doctor, have you heretofore examined some of these 
products? A. I have. 

Q. 'When and under what conditions? A. It has been 
examined a number of times. I examined some December 3, 
1928. It was made according to formula, but was distil¬ 
lable. I examined some on the 9th of Februarv which was 
made according to formula but was distillable. I examined 
some December of this vear, it was made according to 
formula, but was distillable. 

Mr. Callahan: You mean December of 1928? Ans. Yes, 
sir. 

Q. Mr. Hearer, Mr. Polder has charge of the permits, and 
is far more familiar with the rulings of the Department 
and the regulations regarding these formulas. With vour 
permission, I would ask that he be permitted to ask some 
technical questions of Dr. Young, and with Mr. Cantel’s 
permission ? 

Mr. Cantrel: No objection. 

Mr. Polder: For the purpose of making the record clear, 
I will ask you to review Doctor Young. You have your 
laboratory records there with you. Ans. I have. 

Q. They cover all the samples of the product of the Roge 
Laboratory which you have analyzed—do they? A. That 
is in recent times. 

Q. From what date to what date? A. The entire vear 
1928. 

Q. Up to date? A. Yes. 

Mr. Polder: Is it not a fact that recently the Bureau 
called upon all permittees using Specially Denatured Alco- 
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hol to submit for the review and action of the Bureau, and 
personally by you of the chemical division of the Bureau, a 
list of the formulae of all their products or propo$ed prod¬ 
ucts, and samples of the finished product? A. Thajt is true. 

Q. You have received this formulae and samples from 
the Roge Laboratories ? A. I have. 

Q. When? A. They were received at the laboratory 
December 7, 1928. j 

Q. By whom? A. By the cards it looks like they were 
delivered by some representative of the Roge Labora- 

torv. 

%) 

90 Q. How many samples were there; give the names 
of the finished product—the laboratory number— 
the result of your analysis and whether or not approved or 
disapproved? A. There were twenty four sardples de¬ 
livered, Laboratory Nos. 60669-60692. 


Laboratory 

Number. Name. 

60669 Boquet Toilet Water. 

60670 Lilac Toilet Water . 

60671 Heliotrope Toilet Water. 

60672 Violet Toilet Water . 

60673 Rose Toilet Water. 

60674 Bris D’Araby Toilet Water. 

60675 Carnation Toilet Water . 

60676 Lilac Vegetal. .. 

60677 Narcissus Toilet Water. 

60678 Lily of the Valley. 

60679 Heliotrope Perfume . 

60680 Lilac Perfume. 

Essential oil content lower than 

claimed in formula. 

60681 Violet Perfume. 

60682 Rose Perfume. 

60683 Bris D’Arabv Perfume. 

m/ 

Made according to formula but 
potable alcohol could be obtained 
by distillation. 

60684 Carnation Perfume . 

Same reason as above. 

60685 Narcissus Perfume . 

Same reason as above. 

60686 Lily of the Valley . 

Same reason as above. 


Article. 

Approved. 

Approved. 

Disapproved. 

Approved. 

i <! 

ct 

I 

(< 

I 

it 

a 

tt 

“i 

Disapproved. 


i 

Approved. 

Approved. 

Disapproved. 


Disapproved. 

Disapproved.' 

Disapproved. 


I 

i 
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Laboratory 

Number. Name. Action. 

60687 Vitol Hair Tonic. Disapproved. 

For the same reason. 

60688 Shampoo . Approved. 

60689 Bay Rum . Approved. 

60690 Special Hair Tonic. Approved. 

60691 Eau de Quinine Hair Tonic. Approved. 

60692 Foaming Hair Tonic. Approved. 


Q. Dr. Young, I will ask you in the same way to cover the 
analyses of respondents products, made previous to those 
in the lot of twentv four ? Tell what vou found in each of 

m/ 

those—giving the name of the product and the date on 
which analyzed? A. January 24, 1928—the product sub¬ 
mitted was Vitol Hair Tonic. It was made according to 
formula, but potable alcohol could be obtained by simple 
distillation. February 9,1928—product submitted was Vitol 
Hair Tonic—made according to formula, but potable alco¬ 
hol could be obtained by simple distillation. December 3, 
192S—Sample submitted Vitol Hair Tonic made according 
to formula, but potable alcohol could be obtained by simple 
distillation. 

91 Mr. Pohler: Therefore on four occasions, vou have 

as Government Chemist analyzed this so-called Vitol 
Hair Tonic, the product of the respondent in this case, and 
on each occasion you have found in was in accordance with 
the formula approved by the Department at one time, but 
that it yielded potable alcohol upon simple distillation. A. 
That is correct. 

Q. At this time, therefore, it is not an acceptable formula 
to the department, is that right? A. It is not. 

Q. You have so reported it to the Department at Balti¬ 
more? A. I have. 

Q. Have you had an interview with the Secretary or 
Treasurer of the Roge Laboratories, Inc., Mr. Joseph Levin 
or his attorney, Mr. Cantrel, concerning the revision of this 
formula, which is objectionable to the Department? A. I 
have. 

Q. Tell us the gist of those interviews, and when they 
were had? A. I believe it was sometime in the summer of 
1928. Mr. Joseph Levin and Mr. Cantrel were in the lab¬ 
oratory of the Treasury Department in Washington, and 
the Department requested them to make a change in the es- 
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sential oil which they were using, and just what the out¬ 
come of the conversation was, I don’t know. I do know that 
the product is the same now as it wah prior to the ^onvevsa- 
tion—that is the nature of the product. j 

Q. You know from your analysis, as covered byf your re¬ 
port of December 28, 1928, that they have not ijiade any 
modification in the formula? A. They have not. j 

Q. Was it understood by them from this interview that 
the formula was objectionable to the Department?| A. Yes. 

Q. Did they say that they had been notified b# the Ad¬ 
ministrator in Baltimore to that effect ? A. I doii’t. recall. 

Q. Was there any specific suggestion of the change de¬ 
sired? A. Yes, it was suggested that they use some oil of 
bergamot, or something of that character, whkfh would 
render this product unfit for distillation. 

Q. Can you as a chemist, and from your technical ex¬ 
perience state that oil of bergamot or other additional in¬ 
gredients, superior to those in here, for the purpose of 
making the hair tonic—would improve the product—w’ould 
make better Vitol Hair Tonic? A. That would depend 
upon the purpose which you wanted it to fill. j 

Mr. Pohler: Hair Tonic, I assume, is one that will do 
something for the hair. I 

92 Q. Would you call this the best hair tonic on 
earth? A. I would not personally. 

Q. Would oil of bergamot improve this as a hair tonic— 
is this a high grade hair tonic.— In other words, is it a 
hair tonic supposed to be good for the cleansing and growth 
of the hair? A. I do not think it has any of the properties 
to promote the growth of hair. 

Q. What does it do for the hair? A. I would call it a 
hair gloss, for holding the hair in place. j 

Q. Why? A. Castor Oil is what they depend on to hold 
the hair in place. It is not a true hair tonic. 

Q. This formula and preparation was approved when by 
the Department originally—do you know? A. I thifik 1921. 

Q. The Department has changed its ideas considerably as 
to what it will approve? A. Absolutely. 

Q. Why? A. Because of the use to which some of the 
products have been subjected. I should say abuse.; 

Q. To sum up—among the twenty four products sub¬ 
mitted to you during December by the permittee fyy Roge 
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Laboratories, Inc., you approved how many, and disap¬ 
proved how many? Ans. Seven were disapproved and 
seventeen were approved. 

Q. Among those disapproved was the so-called Vitol 
Hair Tonic? A. That is correct. 

Q. Did I understand you to say that Mr. Levin and Mr. 
Cantrel on this occasion visited you because of the receipt 
of a letter from the Adiministrator that their product was 
not acceptable and a change was desired? A. I said I did 
not recall just why they came to the Department. I judge 
that that is whv thev came. 

Q. Have you approved any so-called hair tonic, not a hair 
gloss but a hair tonic which is made up of practically all 
alcohol, with the exception of the small proportion of es¬ 
sential oil which go into such preparations? A. No—the 
only type is the Castor Oil Hair Tonic. 

Q. Am I right in stating that this is Vitol Hair Tonic? 
A. It is a misnomer entirely. I would call it a hair gloss. 

Q. Could it be properly called a hair tonic? A. They are 
properly hair glosses. 

Q. The alcohol evaporates which leaves only the sub¬ 
stance on the hair—and the castor oil imparts a gloss? A. 
Yes. 

93 Q. The essential oil in this does not accomplish 
that purpose? A. It does not. 

Mr. P/hler: The witness is with you. 

Cross-examination. 

By Mr. Cantrel: 

Q. I want to ask you, if you have any objection to put¬ 
ting in evidence as Respondent’s Exhibit Number 19, the 
chemical analysis sheet dated December 15, 1928. A. They 
are the samples taken by Mr. Falck, on December 3, 1928, 
Vitol Hair Tonic and Essential Oil. 

Mr. Krause: There is no objection. 

Mr. Cantrel: I believe you said the formula for Vitol 
Hair Tonic was first approved in 1921? A. To the best of 
mv recollection 1921 or 1922. I think 1921. 
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Q. In the various analyses of Vitol Hair Tonic, which 
you have testified to, have you found in each instance, that 
the samples analyzed were made according to thht formula, 
which was approved in 1921? A. I did. 

Q. You stated that your analysis of Vitol during the 
year 1921 shows the samples analyzed by you jvvere made 
according to the formula, but that potable alcohol could 
be obtained by simple distillation? A. Not during 1921. 


It was 1928. 

Q. The sample was approved in 1921; they m&de accord¬ 
ing to the same formula? A. Yes. 

Q. The Department knew in 1921, that potable alcohol 
could be obtained by simple distillation from this formula 
which was approved? A. I don’t think that thejy did. 

Q. You mean that they did not analyze for thht purpose, 
do you not? A. That is exactly what I mean. 

Q. Your testimony would be, that although this formula 
approved in 1921 for the same formula—were before the 
department now for approval, you would not apjprove? A. 
That is correct, yes, sir. 

Q. The reason for that is, that in your opinion, the 
preparation does not contain sufficient essential oil? A. 
Does not contain sufficient essential oil to render it unfit to 
be distilled. 

Q. These samples that you analyzed in 1928jwere com¬ 
posed of two ounces of castor oil, one half oijmce of so- 
called essential oil and the balance alcohol, Formula 40 
and a little coloring. 

94 Q. Would you say that that formula was fit or 
unfit for use for beverage purposes? Ans. As it is 
—unfit for use as is. 

Q. I hand you respondent’s exhibit #19, marked for 
identification, and to which you have testified. [The report 
therein has to do in part with samples of hairj tonic ana- 
lvzed by vou some time in 1928? A. That is correct. 

Q. Result of the analysis is the analysis whichjyou made? 
A. That is correct, December 3,1928. j 

Q. That is all, Doctor. 


Mr. Krause: You used the statement that the product 
contained so-called essential oil—what do yoiji mean by 
that? Ans. I say so-called synthetic. 

Mr. Krause: In other words, synthetic essential oil. 
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Q. Would it make a difference as to the possible distilla¬ 
tion of the product, if it contained true essential oil? A. 
Yes, if it contained in sufficient quantity, it would render it 
unfit for distillation. 

Q. Have you examined other so-called hair tonics or 
preparations of that kind? A. Thousands of them. 

Q. Do they contain so great a percentage of alcohol as 
this? A. Dilution would throw the castor oil out of solu¬ 
tion—it would be cloudv. 

* 

Mr. Pohler: Would you say that the alcohol contained in 
this Vitol Hair Tonic as it stands at present is abnormal or 
could it be lowered without throwing the present oil con¬ 
tent, castor oil, and essential oil out of solution? A. It 
might be lowered to a small extent. Not to any great ex¬ 
tent could! the essential oil be increased without anv dele- 
terious effect on the product. 

Mr. Pohler: Thereby accomplishing the purpose of the 
Eighteenth Amendment, is that true? Ans. Yes. 

Q. By preventing the diversion of distilled spirits to 
beverage use? A. That is correct. 

Q. That is the ultimate purpose of the chemist testifying 
for this Bureau? A. That is correct. 

95 Mr. Pohler: In the opinion of the Bureau, permit¬ 
tees should cooperate to that end and increase the 
essential oil content? A. That is what I asked them to do. 

Mr. Cantrel: You state that the only value as far as the 
government is concerned—the only value of oil in toilet 
preparations is to keep them from being susceptible to be¬ 
ing distilled for potable purposes, is that correct? A. That 
is the only thing we are concerned as to the value of it. 

Q. Did you analyze any of those products in 1921 or 
1922? A. I don’t think that I did. 

Q. Do you know whether it was a general thing for prod¬ 
ucts of this kind to be approved in 1921 or 1922 ? A. That 
I could not say. 

Q. You do know, however, that the standard of these 
preparations has been liighered since 1921? A. Yes—that 
is true. 
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8th Witness. j 

Dr. Wm. V. Linder, Head Technical Division, was called 

upon as a witness for the Government and, tjeing duly 
sworn, testified as follows: I 

Mr. Folder: j 

Q. Dr. Linder, what is your full name! A. William V. 
Linder. 

Q. What is your position? A. Head Technical Division, 
Prohibition Bureau. 

Q. How long have you held that position ? A. Since May 
1927. * | 

Q. Prior to that time, how long have you bqen in the 
Government service and in what capacity ? A. I have been 
connected with the Bureau of Internal Revenue, ! and later 
with the Bureau of Prohibition when created—eince July 
1907. I have been in the Government service 21 years— 
during that time connected with the Bureau of Internal 
Revenue, Chemical Laboratory—transferred to the Prohi- 
bition Bureau. During my 21 years with this Department 
I have examined thousands of alcoholic preparations of all 
kinds. I was in direct charge of the laboratory for about 
seven or eight years, during which time over 100,000 sam¬ 
ples were examined in the laboratory. Bureau lias maim 
tained 18 laboratories. I am supposed to supervise person¬ 
nel and equipment and methods used in the branch labora¬ 
tories. 

Q. Did you interview Mr. Joseph Levin, Secretary and 
Treasurer, Roge Laboratories whose permit to use 500 gal¬ 
lons of alcohol per month in manufacturing of toilet 
96 articles, and his attorney, Mr. Joseph Caiitrel, con¬ 
cerning the revision of the Roge Laboratories for¬ 
mula for so-called Vitol Hair Tonic? Ans. I Jon’t re¬ 
call at this time ever having anv conversation S-vith Mr. 
Levin. The only time I recall seeing Mr. Levin: was the 
time with you and I—at his place of business ivhere he 
manufactured some of this hair tonic. I have had several 
discussions with Mr. Cantrel, his attorney in regard to 
these preparations. I told him that the preparation was 
distillable, and we would like to have it revised—the formula 
submitted—but it has always met with refusal andi declined 
to change the preparation. 
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Q. So therefore the Bureau desired this change and it 
was communicated to the Administrator. Was he written 
by the Bureau concerning this desired change? A. Yes and 
the permittee was requested to make the change, and they 
declined in writing through the attorney, Mr. Cantrel. 

Mr. Pohler: And so came about these interviews? A. 
Yes, sir. 

Q. Why Dr. Linder, is such a change desired? It has 
been testified here by Dr. Young and properly stated by 
the respondent and you know the formula was up until the 
latter part of 1926 approved as made up now. During 1926 
the Department objected to it—that is what I want you to 
make clear? A. The product does not meet our dequire- 
ments at the present time because it is distillable. I mean 
by that from simple manipulation or ordinary distillation 
will produce potable alcohol—and we have reason to sus¬ 
pect that that is what is taking place. We have requested 
that the character of the essential oils be changed so that 
ordinary simple manipulation or distillation will produce 
alcohol having a slight odor—which would interfere with 
its use for beverage purposes. 

Q. What makes you suspect Dr. Linder that such prod¬ 
ucts are being divedted for unlawful uses? A. I have a 
number of reports where such products are being found in 
connection with illicit stills. Thev found drums and bar- 
rels of similar preparations there and in the process of 
being treated, and being recovered. Samples picked up 
on the market—which upon analysis indicate that they have 
been recovered from preparations similar to this and the 
manner in which preparations are being sold to cover up 
houses, that it is impossible to learn the final disposition 
or destination, although hundreds of gallons are being made. 
We cannot find it on the counters of retail stores, any bottles 
where the public could get any—it drops out of sight and 
is never seen again. 

Q. As head of the technical division, Dr. Linder, I believe 
you are competent to answer this question—do you have 
data which would indicate to vou the diversion of such 
products to unlawful purpose or purposes prohibited by 
the Eighteenth Amendment and the law authorized there¬ 
under, because of the quantity being manufactured all over 
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the country of so-called tonic and hair glos$, entirely 
97 disproportionate to the approximate needs of the 
country? A. It seems like larger quantities are be¬ 
ing manufactured—larger than the legitimate nedds of the 
vicinity. Furthermore the most convincing feature that you 
can find none of the products on retail sale where the public 
can purchase them. When they are called upon, they re¬ 
fuse, decline or are unable to tell the officers wheife you can 
find the articles for sale. They say I sell 10 or 15 barrels 
per month to John Smith, dealer, who in turn j resells to 
somebody else—whose name he declines to tell. If they go 
into legitimate channels of commerce, it would not be dif¬ 
ficult to find them on the retail stands, drug store$ handling 
such preparations. There is no trouble in finding listerine, 
and the well known brands of toilet preparations and lo¬ 
tions—some of the permittees have permission to with¬ 
draw 50,000 and 100,000. You can find those products any 
place. We actually find drums of such material at illicit 
stills—which have been caught in operation. 

Q. For this reason the Bureau has found it |necessary 
to raise the standard of hair tonics and other toilet prepa¬ 
rations to render less capable of distillation? 4- That is 
true. When this original application was approved in 1921, 
we had no difficulty at all about distillation of toilet prepa¬ 
rations. This developed in the last three or four years, and 
as conclusion we have asked various permittees where they 
have been manufacturing distillable products to submit new 
formulae and new samples—and in most cases j require a 
change in the character of the essential oil, sc> that the 
essential oil cannot be easily removed or destroyed. 

Q. Dr. Linder the purpose of raising the standard is to 
make the product less capable of diversion and distillable, 
is to what end and purpose? To enforce what law or 
amendment? A. To enforce the 18th Amendment and the 
National Prohibition Act, passed in authority of that 
Amendment. 

Q. Up to 1925 and 1926, you did not find violators of the 
law to any great extent diverting. At that tinde you did 
not find it, and therefore have required no change in the 
formula? A. Yes—the art or practice of distilling hair 
tonic and toilet waters developed about three years ago. 

7—4978a j 

i 
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Q. So tliat therefore, you have again disapproved in the 
Commissioner’s letter of December 28, 1928, which I now 
hand you, the Vitol Hair Tonic of the Roge Laboratories? 
A. Yes, sir. There were one or two others disapproved. 

Mr. Pohler: The witness is with you Mr. Cantrel? 

98 Cross-examination. 

Bv Mr. Cantrel: 

Q. Back around 1921, preparations of the same general 
character as Vitol Hair Tonic were being approved by the 
Government Laboratory? A. Yes. 

Q. It was during the intervening years, between that time 
and now you learned these products were being used for- 
distillable purposes—that you required a higher standing? 
A. Yes. 

Q. Due to this experience you called upon the Roge Lab¬ 
oratories to modify this formula? A. That is the one reason 
because the product was distillable, and the manner in 
which he i was selling or distributing his products was a 
contributing factor. 

Q. The way in which he was distributing had nothing 
to do with the analysis? A. No. 

Q. Although this preparation was approved in 1921 and 
made until the present time—you would not approve a 
preparation of this kind at the present time? A. No. In 
1921 we did approve. We have learned by experience 
things which could be safely manufactured so far as the 
National iProhibition Act is concerned can not be manu¬ 
factured at the present time without being subject to diver¬ 
sion. 

Mr. Cantrel: That is all. 

Dr. Linder: I have no way of telling at this time whether 
the essential oils used now are the same as the essential oils 
used when the preparation was first approved. There is 
no change in the grade or character, I can state. 

Mr. Krause: In explanation of certain paper introduced 
and made a part of the record—Respondent’s Exhibit #17, 
I desire to put on the stand, the Assistant Administrator 
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for the Seventh District in Charge of Permits and to ask 
him two or three questions in connection therewith. 

Mr. Cantrel: There is no objection. 


W. R. Pohler was thereupon called as a witjness and, 
being duly sworn, testified as follows: 

! 

By Mr. Krause: 

Q. Mr. Pohler, what is your full name and official posi¬ 
tion? A. William I i. Pohler, Assistant Administrator, 
Seventh District, In Charge of Permits. 

Q. Mr. Pohler in your official capacity, are the potices for 
cancellation of bonds, documents of that kind, spnt out by 
you? A. Under my supervision. 

99 Mr. Krause: I will ask you to examine this Ex¬ 
hibit #17, and will you explain to the Hearer why 
that was sent out? 

Mr. Pohler: This is a stereotyped letter as will be seen. 
As a matter of fact it is a form letter which is s^nt out by 
Administrators cancelling bonds. This particular notice 
of cancellation was issued merely to close the permit of 
the Eoge Laboratories, and means that there was no evi¬ 
dence sufficient to sue on the bond. Its wording should 
have been corrected—and therefore, the present* wording 
is an error. 

Mr. Krause: What particular part? Answer. | It states 
— 4 ‘said permittee having surrendered permit” He did not 
surrender permit—that is the wording of this letter. It 
further states that he has presented satisfactory evidence 
of the legal disposition of all intoxicating liquor procured 
or possessed thereunder. The respondent is not possessed 
of what is technically defined as intoxicating liquor be¬ 
cause it is specially denatured alcohol and not a| properly 
drinkable intoxicating" liquor, so that therefore, jthis com¬ 
munication was merely for the purpose of notifying the 
Commissioner, the permittee and the Bonding j Company 
to all of whom copies were sent, that the bond was cancelled, 
and as I pointed out, the wording thereof is incortect. The 
form has accomplished the purpose concerning the bond— 
the wording is erroneous. What I specifically refer to is 
the surrender of the permit and the use of intoxicating 
liquor and the evidence of legal disposition. It j was Spe- 
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cially Denatured Alcohol and specially denatured alcohol 
was used in the manufacture of preparations authorized 
under his permit, so that therefore there was no evidence 
legally sufficient to sue on the bond, but in the opinion of 
myself as Assistant Administrator amide to dispose of the 
Special-Denatured Alcohol—not a fulfilling of the provi¬ 
sions of the permit- 

Mr. Cantrell: Respondent Exhibit 17 bear- the signature 
of J. F. J. Herbert, Prohibition Administrator? Ans. Yes. 

Q. As Administrator, he is your superior officer, is he 
not? A. Yes, sir. 

Q. This particular Exhibit was not sent out under your 
direct supervision. You never saw it until introduced in 
evidence? A. Yes I would say that I saw it—I will say that 
I initialed it—I will say it was an error. Had I to do it 
over again I would have canceled the bond. But if I had 
used that bond—I would have modified the stereotyped 
wording thereof. 

Mr. Krause: Is that the form usually used? 

Mr. Pohler: That is the form that is gotten for permittees 
handling potable alcohol, pure ethyl alcohol, whiskey, 
brandy, rum, gin. The form is not adaptable and should 
not be used. 

100 Mr. Cantrel: But you do use it by changing the 
wording? A. It has been used. I have written a 
letter in most cases. 

Mr. Krause: Mr. Hearer, I now desire to put into the 
record two certified copies of affidavits which were part 
of the record in the Supreme Court of the District of Co¬ 
lumbia—one being Equity Case 48361, Roge Laboratories, 
Inc., against James N. Doran, Commissioner of Prohibi¬ 
tion, and John F. J. Herbert, Prohibition Administrator, 
Defendants, and the other Equity No. 46715, brought by 
the Roge Laboratories, Inc., in the Supreme Court of the 
District of Columbia versus David H. Blair, and H. H. 
White, Defendants. Copies duly certified by Frank E. 
Cunningham, Clerk of the Court under the seal of the 
Court p both. 

The Court being duly advised that these are Government 
Exhibits Nos. 5 and 6. 
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Exhibit #5—Equity #46715. 

Exhibit #6—Equity #48361. 

We have no power to subpoena to bring witnesses here 
or pay expenses for attending here before the Adminis¬ 
trator. 


Mr. Cantrel: It puts me at a disadvantage. I do not 
have the opportunity to cross-examine the opponjent. I 
object to these affidavits on the ground that they are in¬ 
competent and hearsay. I have no opportunity of; cross- 
examining the deponents. 

Mr. Callahan: I will have to overrule your objection. 

Mr. Cantrel: I take exception to the ruling. 


Mr. Krause: Mr. Hearer, I might state I knowj of no 
other evidence, except two witnesses I have just received 
a wire concerning—will not arrive until 4:15 train.; 

Mr. Callahan: Adjourn until 9:30 January 10, 1929. 


January 10, 1929—9:30 A[. M. 


Norton A. Bast was thereupon recalled as a wjitness. 


Mr. Krause: Mr. Hearer I want to put Mr. Bast on the 
stand regarding newly discovered evidence in the last 24 
ho^rs in rebuttal of testimony offered by Mr. Max Bergis, 
direct rebuttal. 

Q. You have been sworn, Mr. Bast? A. Yes. 

101 Q. Mr. Bast, did you call at 115 Pine Strieet at 
the place of business of the Foreign Opal Company. 
When was the last visit made? A. Yesterday morning, 
January 9, 1929, at 10 o’clock. 

Q. What time of the day? A. 10 A. M. j 

Q. Who was there? A. Ed Bergis. 

Q. Not the man who testified here? A. No, that is Max 
Bergis’ brother. 

Q. What conversation did you have with him? A. When 
we went into his place we saw a man sitting in a! small 
office on the first floor—we went back and saw Edj We 
asked for Max and he said Max was out. We as^ed if 
we could go through the place and he said yes go ahead. 
We looked around the first floor and everything appeared 
orderly, and as near as I could recall as compared with 
the pictures exhibited here. There was no employees at 
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all on the first floor. The place was cold. No one work¬ 
ing. We then went to the basement and there was some 
merchandise stored—barrels, drums. There were no per¬ 
sons there other than Ed and the man with me, the other 
inspector. I asked Ed if he knew what was in the barrels 
and drums and he said deodorants. 

Q. Did you ask in what shape it was received? A. Yes. 

I said do you receive in barrels drums or 1 gallon cans— 
He said—“I don’t know how it came here—all I know it 
has been lying here.” 

Q. Did you go to the mezzanine floor? Ans. Yes. Place 
was dark he turned on the lights showed a room possibly 
about 1/4 the size of this room. 

Q. How large was that ? A. I\oom 12 x 14 or something 
like that—very small—dark.—Filing Cabinet, some chairs, 
no one in the room at all. While we were there we asked 
Ed how many people he employed and he said we don’t 
employ any. I said who transacts business. He said Max 
and I we have no clerk. 

Q. Did you ask what assistants he had in bottling? A. 
I said liow many people do you employ—he said they had 
as many as 7 or 8 girls last summer but now have only 
two, a white girl and a colored girl—to wash bottles and 
take labels off of the cans—I said where are they todav— 
He said one girl has not been in since Saturday and the 
other girl did not show up today. I said liow many do 
you have on the road. He said I do not have anybody. 
Max looks out for the outside.” 

Mr. Krause: The place did not indicate any of the activi¬ 
ties that appeared on the photos shown? Ans. The only 
animation was myself, Ed Bergis and the other agent. 

Mr. Cantrel: No questions. I think Mr. Hearer in view 
of the testimony by this witness—should be stricken from 
the record for the reason that it was not the evidence that 
was before the Administrator when he refused the renewal 
of the permit for 1929, and he did not act upon this evi¬ 
dence, and that this evidence was obtained during the 
progress of this hearing. 

102 Mr. Krause: I make the point that this evidence 
was offered solely to rebut, apparently a scheme on 
the part of Mr. Bergis at whose suggestion I do not know 
to give tliei appearance of an active live business house and 
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not a cover up house for the unlawful diversion of alcohol— 
received from sources as Roge Laboratories and the Solax 
Chemical or Drug Company. 

Purely arbitrary—Mr. Max Bergis testified he hhd seven 
or eight people a great deal of the time, indicating clearly 
it was a legitimate business. The agent testified there was 
a white girl and a colored girl there. 

i 

Mr. Cantrel: We took the photos—The permittee has 
been refused renewal. I think it would be competent for 
what it is worth. 

Mr. Callahan: I would have to overrule the motion to 
strike out. ! 

i 

Mr. Cantrel: I will take exception. 

Mr. Krause: Anything further, Mr. Hearer? 

Mr. Callahan: That is all Mr. Bast. j 

Mr. Krause: Does the Government rest the case? 

Mr. Callahan: Yes. i 

Mr. Cantrell: Mr. Hearer, at this point of the testimony 
we have had do to with questions of fact. Now there are 
questions of law involved in the denial of the renewal of 
application for permit for the year 1929. I movej that the 
disapproval of the application of the Roge Laboratory for 
renewal of this permit for the year 1929 be set aside and 
that the renewal be granted for the following reasdns: That 
as a matter of law there is no substantial or legal j evidence 
presented at this hearing to sustain the disapproval of the 
renewal application and the action was arbitrary, errone¬ 
ous, unlawful and contrary to the provisions or the Na¬ 
tional Prohibition Act. For the purpose of the record I 
would like to present a short argument on thesle points. 

Briefs may be submitted by either side by Jahuary 20, 
1929. I 

Case closed 11:40 January 10,1929. 

103 In the Matter of Disapproval of Renewal Permit 
7-SDA-65, of Roge Laboratories, Inc., to! use Spe¬ 
cially Denatured Alcohol for the Year jl929. 

Request for Hearing. 

I, Margaret T. Madigan, the reporter sworn in the above 
entitled cause, hereby certify that I have to the best of my 
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knowledge and belief, reported stenographically and cor- 
rectlv transcribed the testimony given at tlie hearing held 
on January 8, 9 and 10, 1929, in the said cause, and have 
properly identified and preserved intact the documents, 
papers and other exhibits introduced in evidence at said 
hearing. 

MARGARET T. MADIGAN, 
MARGARET T. MADIGAN, Official Reporter. 

104 Exhibit “G.” 

Treasury Department, U. S. Prohibition Service, Balti¬ 
more, Md. 


Pro—7 :L-S. January 31, 1929. 

Roge Laboratories Incorporated, 

3318 Georgia Avenue N. W., 

Washington, D. C. 

Gentlemen : 

Enclosed please find copy of the Finding of Fact and 
Recommendation of the Hearer at the hearing granted you 
on January 8, 1929, in the matter of the disapproval of 
your application for a renewal of permit SDA-7-65 for the 
year 1929, sustaining the action of the Administrator in 
disapproving the application of the Respondent, which is 
approved by the Administrator. 

Yours very truly, 

! J. F. J. HERBERT, 

Administrator. 

Copy. 

105 Exhibit “H.” 

******* 


Affidavit. 

I, Joseph Levin, being first duly sworn, upon oath, de¬ 
pose and say that I am Secretary-Treasurer of the Ro^e 
Laboratories, Inc., the plaintiff named in the above en¬ 
titled cause of action, and that I am in entire supervision 
of the operations of business conducted by said plaintiff 
under the permit which has heretofore been possessed 
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under the National Prohibition Act to withdrawj and use 
specially denatured alcohol for use in manufacturing toilet 
preparations; 

That plaintiff corporation has been possessed pf a per¬ 
mit for such purposes from the fall of the year 1921 to the 
present time, and has always complied with tile terms 
thereof, and the provisions of law and lawful regulations 
pursuant thereto; 

That on or about Dec. 28, 1928, the defendants in the 
above entitled cause wrote plaintiff a letter wherein it 
was set forth that plaintiff had not acted in good faith 
with respect to complying with the terms of its permit dur¬ 
ing the year 1928, and denying or disapproving plaintiff’s 
application for renewal of such permit for the year 1929; 
that such action brought plaintiff’s business to a Complete 
standstill; 

That plaintiff requested a hearing upon said charge, and 
same was accorded; that plaintiff at said hearing produced 
evidence to completely annihilate such charge,—but, never¬ 
theless, the defendants still continue to disapprove and 
deny to plaintiff a renewal of its permit for the year 1929; 

That such decision on the part of defendants has com¬ 
pletely destroyed plaintiff’s business, and has causbd plain¬ 
tiff all kinds of irreparable and irremediable damage, in 
that, the plaintiff is unable to fill pending orders for its 
finished products through inability to obtain specially de¬ 
natured alcohol to manufacture same; that plaintiff has 
lost accounts, business, income, salaries, rentals, good will, 
and other irreparable and irremediable damage! too nu¬ 
merous to mention; 

That plaintiff is informed and believes that the! decision 
or action of the defendants aforesaid in disapproving or 
denying plaintiff’s application for renewal of perniit is un¬ 
lawful, wrongful, arbitrary, and not based upon legal 
evidence. 

JOSEPH LEVIN. 

Sworn and subscribed before me this 18th day oif Febru¬ 
ary, 1929. ! 

[seal.] JAMES C. WILKES, 

Notary Public ’ D. C. 


i 
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106 Resp. Ex. No. 1. 

Treasury Department, Internal Revenue Service, 

Baltimore, Md. 

Office of the Collector, District of Maryland. 

Denatured Alcohol. 

1 November 12, 1921. 

Roge’ Laboratories Inc., 

3336-38 M St. N. W., 

Washington, D. C.: 

The Department has approved your application for the 
use of specially denatured alcohol formula 39-B, and per¬ 
mit is enclosed covering said formula in the following prep¬ 
arations, formerly approved for specially denatured alcohol 
formula 39-A. 

Coconopal (Shampoo). 

Bay Rum (Face Lotion). 

Lilas de France (Toilet Water). 

Bouquet (Toilet Water). 

Foamotone (Hair Tonic). 

Eau de Quinine (Hair Tonic). 

Vitol (Hair Tonic). 

Roge* Special (Hair Tonic). 

Alco Derm (Rubbing Alcohol). 

Please sign the enclosed form 1477, and return both copies 
to this office. 

Your letter of Nov. 8, 1921, just received, will forward 
new formula to the Department. 

GALEN L. TAIT, 

Collector. 

Bv M. B. STOCKSDALE, 

M. B. STOCKSDALE, 

Deputy Collector. 

107 Respondent Exhibit Number Two. 

Photostat copy of permit No. 65 to use S. D. A. Dated 
and effective from November 25, 1921. Issued by Galen 
L. Tait, Collector of Internal Revenue. 
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Resp. Ex. No. 3. 

Inc., 3336 M St. N. W. 


Dec. |5, 1921. 

Prohibition Commissioner, 

1330 F St. N. W., 

Washington, D. C. 

Dear Sir: 

We are herewith requesting your permission td make the 
following change in the formula for our hair tohic known 
as “Vitol Hair Tonic”: 


Old Formula 

Essential Oil., Vi oz. 

Castor Oil ., 2 oz. 

Alcohol 39B.. 85 % 

Water Q. S.. 1 gal. 


New Formula 

Essential Oil % oz. 

Castor Oil.j.. 2 oz. 

Alcohol 39B.[. 95 % 

Q. S.j.. 1 gal. 


i 

You will note that the only change required I is the in¬ 
crease in alcoholic content in order to insure the complete 
solution of the castor oil in cold weather. 

Hoping that this change will meet with your prompt ap¬ 
proval, we are, 

Very truly yours, 

ROGfi LABORATORIES, 
Per-, 

MW/HT. 

109 Resp. Ex. 4. 

Treasury Department, Internal Revenue Service, 

- • Baltimore, Md. 

I 

Office of the Collector, District of Maryland. 

i 

Denatured Alcohol. M. B. S.-Roge’ Laboratories. 


December 16, 1921. 

Roge’ Laboratories, Inc., 

3336 M St. N. W., | 

Washington, D. C.: j- 

Reference is made to your letter of Dec. 5,1921, received 
by the Bureau of Internal Revenue, Washington, p. C., sub- 
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mitting the following revised formula to be used in the 
manufacture of “Vitol Hair Tonic.’’ 

Essential Oil, ounces. 

Castor Oil, 2 ounces. 

Alcohol 39-B, 957c; Q. S., 1 gal. 

You are hereby advised that the above change of formula 
for this preparation is approved. 

GALEN L. TAIT, 

Collector. 

Bv M. B. STOCKSDALE, 

M. B. STOCKSDALE, 

Deputy Collector. 

110 Resp. Ex. No. 5. 

Treasury Department, Internal Revenue Service, 

Baltimore, Md. 

Office of the Collector, District of Maryland. 
Denatured Alcohol. MBS-Change of Formulae. 

March 29, 1922. 

Roge’ Laboratories, 

3336 M St. N. W., 

Washington, D. C.,: 

The Department informs this office that it is in receipt 
of a letter dated March 20, 1922, from Roge’ Laboratories, 
requesting permission to change from formula 39-B to 
formula 40, in the manufacture of the following prepara¬ 
tions : 

Bav Rum, 

Vitol, . 

Eau de Quinine, 

Foamotone, 

Special Hair Tonic, 

Lilas de France Toilet Water, 

Boquet Toilet Water. 

You are hereby granted permission to manufacture the 
above preparations with specially denatured alcohol, for¬ 
mula 40, instead of formula 39-B. 

GALEN L. TAIT, 

Collector. 

Bv M. B. STOCKSDALE, 

‘ M. B. STOCKSDALE, 

Deputy Collector . 
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111 Resp. Ex. No. 6. 

Treasury Department, Internal Revenue Service, 

Baltimore, Md. 

Office of Federal Prohibition Administrator, States 
of Maryland and Delaware and District of Columbia. 


In reply refer to —. 

Roge’ Laboratories, Inc., 

3318 Georgia Avenue N. W., 
Washington, D. C. 


October 


29, 1926. 


Gentlemen : 

Under date of 28th instant the department advises this 
office that it has given careful consideration to tlie manufac¬ 
ture by you of “Vitol Hair Tonic”; that the formula here¬ 
tofore approved calls for one-half ounce of aj compound 
designated as “essential oils” per gallon with a certain 
quantity of castor oil, and that the character of \he oils em¬ 
ployed is such that a modification of the formula will be 
necessary. 

You are therefore requested to promptly submit to the 
Bureau a modified formula for “Vitol Hair Tonic,” which 
will contain an additional quantity of essential !oils and be 
such as to place the preparation in a class of uhquestioned 
bona fide toilet articles. 

Kindly acknowledge receipt of this letter. 

Respectfullv, 

EDMUND BUDWITZ, 

Administrator . 
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Resp. Ex. No. 7. 


November 1,* 1926. 


Hon. Edmund Budnitz, 

Federal Prohibition Administrator, 
Room 429, Customs House, 
Baltimore, Maryland. 


My Dear Mr. Administrator: 


We are in receipt of your letter of the 29th ult., relative 
to submitting to the Bureau of Internal Revenue, a modi¬ 
fied formula for our “Vitol Hair Tonic.” 
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The above matter was taken up by the undersigned and 
his counsel with Dr. Doran of the Industrial Alcohol and 
Chemical Division of the Bureau of Internal Revenue, 
where the entire matter was discussed. We shall take 
under consideration the matter of revising said formula, 
and shall communicate with you at a later date. 

Respectfullv, 

ROGE LABORATORIES, INC., 

By-, 

Sec.-Treas. 
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Resp. 



No. 8. 


February 21, 1927. 


Hon. H. H. White, 

Federal Prohibition Administrator, 
Seventh & B Streets N. W., 
Washington, D. C. 

My Dear Mr. Administrator : 


Attention M. R. Polder. 

With reference to the conference between yourself, the 
undersigned and counsel for the latter, on Saturday the 
19th instant with regard to a possible revision or modifica¬ 
tion of the approved formula for “Vitol” hair tonic, you 
are advised that it is not only impracticable but impossible 
to modify or revise said formula for the reasons herein¬ 
after set forth. 

The formula for “Vitol” hair tonic was revised under 
date of December 15, 1921, and approved by the Bureau of 
Internal Revenue. A copy of the Department letter of 
that date wherein approval of the said formula was given 
is enclosed herewith. Ever since that date we have manu¬ 
factured and placed upon the market our “Vitol” hair 
tonic in accordance with the said approved formula. 

We have been selling our said “Vitol” hair tonic pre¬ 
pared in accordance with the said approved formula, for 
sometime past to the Foreign Opal Company, 115 Pine 
Street, Philadelphia, Pa. As a matter of fact, the said com¬ 
pany is at the present time purchasing our entire output 
of said product, and we are under contract with that com- 
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pany to furnish them additional quantities of the said prod¬ 
uct, and if any revision or modification of thfe formula 
would ensue we could not possibly furnish the jsaid com¬ 
pany with the product for which they contracted. 
114 It is impracticable to consider any modification 
of the alcoholic content of said preparation for the 
reason that the alcoholic content thereof is absolutely es¬ 
sential to the complete solution of the castor oil [content in 
cold weather, and for the further reason that any lesser 
alcoholic content would have its effect upon tne prepara¬ 
tion by making it “cloudy.” With respect to Ithe essen¬ 
tial oil content it is impracticable to make any modification 
for the reason that our present formula has beeii perfected 
only after much experimentation; the essential oil com¬ 
pound used in “Vitol” hair tonic is of excellent standard 
and particularly adapted to the perfection of said product. 
It is this compound of essential oils which makes our 
“Vitol” a marketable product, for the reason that the oil 
content is such that it does not leave a penetijating and 
obnoxious odor when applied to the hair and scalp—and 
experience has shown that it is such odor whiclji is objec¬ 
tionable to the users of this class of product. Then again 
not a small matter in the way of elements is the fact that 
we have always maintained a market price for this product 
of $1.40 per gallon, which we desire always to maintain. 

Our “Vitol” hair tonic measures up to every require¬ 
ment of the National Prohibition Act and the Rjegulations 
issued pursuant thereto. It is a preparation wherein spe¬ 
cially denatured alcohol formula ir40.M is used, which is 
in itself not fit for use for beverage purposes. | With the 
addition thereto of essential oils, castor oil, and coloring 
matters, the finished product “Vitol” is not only unfit for 
use for beverage purposes but is a poisonous substance in 
character. So that aside from other considerations upon 
the practical viewpoint our product “Vitol” isj manufac¬ 
tured in full accordance and compliance with the law and 
regulations. We are willing now at all times, and we have 
always been in the past, to have officers of the Government 
present at our every manufacturing process and shipment 
of our products, and our every activity under and pursuant 
to our permit, and we hereby renew our offer o i co-opera¬ 
tion with the Department in every respect consistent with 
the management, conduct, and safeguard of our business. 
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In the lig*ht of the foregoing facts and circumstances you 
are advised that it is impracticable and impossible for us 
to make any revision or modification of our approved for¬ 
mula for “Vitol” hair tonic, and are compelled to inform 
you that we cannot do so. 

Respectfullv vours, 

ROGE LABORATORIES, INC., 

By-. 

Enc. 

115 Resp. Ex. No. 9. 

Treasury Department, U. S. Prohibition Service, Balti¬ 
more, Md. 

Office of Prohibition Administrator, State of Maryland and 

District of Columbia. 

In reply refer to 2 7-S.D.A.-65. 


Roge Laboratories, 

3318 Georgia Avenue, 
Washington, D. C. 

Gentlemen : 


January 28, 1928. 


Under date of January 23, 1928, a sample of your only 
product, Vitol Hair Tonic, was submitted for analysis to 
the Technical Division of the Bureau of Prohibition at 
Washington, D. C., and under date of January 26, 1928, the 
Chemist in Charge reports examination of such sample 
shows it to be a castor oil hair tonic containing substan¬ 
tially the amount of oils specified in your formula, but that 
they are of such a nature that the product in which used 
will yield potable alcohol by simple manipulation and dis¬ 
tillation. 

You are accordingly requested to discontinue the use of 
this essential oil and revise your formula for this prepara¬ 
tion, the same to be submitted with sample, in duplicate, to 
the laboratory of this Bureau in Washington, D. C. 

Yours trulv, 

J. F. J. HERBERT, 

J. F. J. HERBERT, 

JS. Administrator . 
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116 Resp. Ex. No. 10. 

i 

January !30, 1928. 

Honorable F. J. Herbert, 

Prohibition Administrator, 

Fort McHenry, j 

Baltimore, Maryland. 

7 V 

Dear Sir: 


In reply to your letter of the 28th instant j captioned 
7-S.D.A.-65, requesting us to discontinue our present ap¬ 
proved formula for our product Vitol Hair Tonjic, you are 
advised that this matter was taken up with your bffice under 
date of February 21, 1927, and we advised at thait time that 
it was impracticable and impossible to consider hny modifi¬ 
cation or revision of the said formula. A copy cjf our com¬ 
munication of February 21, 1927, addressed to your office 
is inclosed herewith. 

For the same reasons set forth in the inclosed letter we 
are again compelled to advise you at this time that we are 
unable to modify or revise our formula for oqr product 
Vitol Hair Tonic. 

Respectfully, 


ROOF LABORATORIES, INC., 

By-. 


Enel. 
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Resp. Ex. No. 11. 


Treasury Department, Internal Revenue Service, Balti¬ 
more, Md. 


Office of Prohibition Administrator, States of jMaryland 
and Delaware and District of Columbia! 


In reply to 2 7-S.D.A.-65. 

Roge Laboratories, Incorporated, 
3318 Georgia Avenue, 
Washington, D. C. 


March 14, 1928. 

i 


* 


Gentlemen : 

i 

In view of the fact that all specially denatured alcohol 
withdrawn by you under basic permit number 7-S.D.A.-65, 


8—4978a 
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amounting to 500 gallons per month, enters into the manu¬ 
facture of only one product, namely, Vitol Hair Tonic, and 
that all of this product has for some months past been sold 
to one person, namely, Max Bergis, who trades under the 
name of Foreign Opal Company at 115 Pine Street, Phila¬ 
delphia, Pennsylvania, it was concluded by this office that 
an investigation should be made of the character of his 
concern and disposition of your product. 

Mr. Max Bergis was interviewed by representatives of 
the Government and stated that the 2,040 gallons of Vitol 
Hair Tonic received from you in gallon containers had all 
been disposed of and that he could not show any of your 
goods due to the fact that as soon as he receives a ship¬ 
ment from you, he removes your label and substitutes 
therefor his own label, which shows a different name and 
does not show your permit number; that he ships the goods 
sold by him in bottles, gallon cans, gallon glass jugs, five 
gallon glass bottles, five gallon tin cans and drums, as 
called for by his trade; that sometimes he empties gallon 
containers into drums and sells your product by the drum; 
that he employs two salesmen; that he has a half-ton truck 
for local deliveries, employs a bonded drayman to make 
some deliveries and also employs one office girl and one 
man to do the bottling, filling of cans, etc. 

Mr. Bergis further stated to the Government’s investi¬ 
gators that he buys a total of 10,710 gallons per month of 
alcoholic toilet preparations from you and other permittees 
using specially denatured alcohol. There was found on Mr. 
Bergis’ premises no bottling machinery, equipment or fa¬ 
cilities for the handling of such a large quantity of toilet 
articles. 

Mr. Max Bergis was further asked how he disposed of 
said merchandise and he replied that he “sold it just as 
the customer wanted it.” When asked by the Govern¬ 
ment’s investigators to show his sales record or to' 
118 tell to whom he sold the goods, he declined to do 
either. A number of empty drums were found in 
the basement of the establishment occupied by Mr. Bergis, 
but very few bottles or small containers. 

Under these circumstances it is the opinion of this office 
that your product sold Mr. Max Bergis is being diverted to 
unlawful purposes by him and it is believed that intelligent 
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deduction by you will come to the same conclusion. You 
are therefore informed that in order to in good faith com¬ 
ply with the provisions of your permit you should make 
no further sales or shipments of your product to the said 
Max Bergis or his concern, Foreign Opal Company. 

Yours trulv, 

J. F. J. HERBERT, 

J. F. J. HERBERT, 

JS. Administrator . 

i 

119 Resp. Ex. No. 12. 

March 16, 1928. 

Hon. J. F. J. Herbert, 

Federal Prohibition Administrator, 

Fort McHenry, 

7 ( 

Baltimore, Maryland. 

Dear Sir: 

i 

Receipt is hereby acknowledged, with thanks, of your 
letter of the 14th instant, and the contents thereof have 
been carefully noted. 

Upon the strength of a stated investigation of our pur¬ 
chaser, the Foreign Opal Company, of Philadelphia, Penna., 
you express the opinion that the product which we sell to 
said firm is being diverted by it to unlawful purposes, and 
you question our good faith in selling our product to said 
firm and call upon us to refrain from making ariy further 
sales thereto. j 

The assertion, other than your opinion, contained in the 
concluding paragraph of your above mentioned letter, is as 
unfair as it is unwarranted. In the light of an intelligent 
understanding of the provisions of the National Prohibition 
Act and Regulations #3, issued pursuant thereto, it is in¬ 
conceivable to us how our good faith can be questioned. 
We live up to the strict letter of the said law and regula¬ 
tions in the conduct of our business under permit^ and are 
continuously under the critical investigatory eyes bf agents 
of your Department. Our product is at all times mhde up in 
strict conformity with approved formula, and yoiir agents 
are usually present when our product is made and shipped, 
and they can see that every provision of law an<jl regula¬ 
tions is scrup-ously observed by us. 
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As to the purchaser, the Foreign Opal Company, against 
which your opinion of suspicion is expressed, we have long 
since made inquiries as to their business standing, and 
have learned that thev do the usual business which is ex- 
pected of persons engaged in wholesale and retail sales of 
hair tonics and toilet preparations. They are and have 
been doing business at the same place for a number of 
years, and enjoy excellent management. Their bills 
120 are met promptly every payment is made by check, 
and their dealings with us have always been in a 
very businesslike manner. We do not know to whom they 
sell their products, and have no means of knowing. 

The Foreign Opal Company is not a distributor for us,— 
they purchase our product outright. We know of no inhibi¬ 
tion in the above-mentioned law and regulations which de¬ 
prives them of the right to remove our labels from the 
packages in which they purchase the product from us, and 
to transfer the contents thereof to other containers, whether 
larger or smaller, or of different construction. By the 
same token we know of no inhibition to deprive them of 
the right even to change the substance of the product which 
they purchase from us in any lawful manner, say by the ad¬ 
dition of water or milk, or what not, and to sell it under 
their own trade name or style to meet the requirements of 
their own business. Certainly our good faith cannot be 
questioned on the strength of the actions of our purchaser. 

The following is a parallel case wherein I am sure you 
will, by intelligent deduction, observe the false theory 
wherein you seek to call our good faith in question:—Jones, 
a lay person goes down to the corner drug store and buys 
an 8 ounce bottle of Pinaud’s Eau de Quinine; he takes it 
home, and scrapes the label off the bottle; he adds eight 
ounces of water to it, and then places upon the bottle a label 
of his own whereon the contents of the bottle is designated 
as Benest Scalp Food, and he then puts it out for sale at 
a price ten cents in excess of what he originally paid for it. 
Can that lay man, Jones, by any stretch of the imagination, 
be said to have violated the provisions of the National Pro¬ 
hibition Act or Regulations? Would the answer be any 
different even if Jones had purchased the bottle originally 
from Mr. Pinaud himself? Certainly not. On the other 
hand would the druggist in the first instance, or Mr. Pinaud 
in the second, have violated any provision of said law or 
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I 

j 

i 


regulations? Certainly not. And they wouldn’t even with 
the avowed knowledge that the purchaser was going to do 
what he did. 

Under the provisions of Section 4, Title II, of the said 
Prohibition Act, the following is expressed: 

* 4 Section 4. * * * The articles enumerated j in this 

i 

section shall not, after having been manufactured and pre¬ 
pared for the market, be subject to the provision^ of this 
Act if they correspond with the following descriptions and 
limitations, namely: 

(d) Toilet, medicinal, and antiseptic preparations and 

solutions that are unfit for use for beverages purposes.” 
#» # # 

I 

Once our product is manufactured and prepared for 
the market, and we sell it, it is out of our control, aind even 
beyond the scope and operation of the National Prohibition 
Act. I 

121 Upon the strength of the investigation of the For¬ 
eign Opal Company, as set forth in your saifl letter, 

the?r is absolutely no justification for calling our gojod faith 
in question, and we don’t feel that it is just to interfere with 
our business by intimidation or otherwise. 

If you call to our attention any facts to show fhat our 
product is being diverted to unlawful channels by our pur¬ 
chaser we shall immediately cease to sell them further,—but 
we certainly cannot break our contract with them jwithout 
any evidence whatsoever that they are not living up to the 
law. 

Respectfully, 

ROGE LABORATORIES, !INC., 

By-, | 

Sec.-Treas. 

122 Resp. Ex. No. 13. ! 

| 

Treasury Department, Office of Prohibition Administrator, 
Seventh District, Fort McHenry, Baltimore, Maryland. 

July 2,| 1928. 

Subject: Renewal of Permits for 1929. 

To holders of permits to use specially denatured ^lcohol: 

There is inclosed Form 1479, for use by you in making ap¬ 
plication for renewal of your permit for 1929, inlacbord- 
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ance with law. It must be filled out in duplicate, the origi¬ 
nal sworn to before a notary public, and both copies sub¬ 
mitted to this office, Fort McHenry, Baltimore, Maryland, 
before August 31, 1928. 

Before executing, carefully read all printed matter 
thereon. 

If an individual owner, give full name and address; if a 
copartnership, give the full name and address of each per¬ 
son interested in the business; if a corporation, give name 
of corporation, State under laws of which incorporated and 
address of principal office, and affix corporate seal to signa¬ 
ture. If a trade name is used, give full name of individual, 
followed by the trade name; for example, “John Doe, trad¬ 
ing as John Doe Manufacturing Company.” 

The application should be typewritten, and permit num¬ 
ber placed in upper right corner. 

On reverse side of Form 1479, give full description of 
storage place, including location on premises, size and 
capacity in wine gallons, or drums, under paragraph two 
and the name and business address of the person under 
whom the actual management of the business is carried on, 
under paragraph four. 

If blank spaces provided on Form 1479 are not sufficient 
for all details of your application, extra sheets of plain 
paper affixed at proper places may be used. 

Attach to application, Form 1479, a list, in duplicate, of 
preparations authorized to be manufactured, with the num¬ 
ber of specially denatured alcohol formula used for each 
preparation. 

You must also execute upper part of the inclosed Form 
1477, in duplicate, for the renewal of your withdrawal per¬ 
mit. See instructions on the reverse side thereof. Sepa¬ 
rate application on Form 1477 must be filed for each for¬ 
mula of specially denatured alcohol authorized. 

J. F. J. HERBERT, 

J. F. J. HERBERT, 

Administrator. 

123 Respondent Exhibit Number Fourteen. 

Photostat copy of permit No. 65, to use S. D. A., dated 
August 9, 1926, and effective to December 31,1926, signed— 
Edmund Budnitz, Prohibition Administrator. 
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! 


August 28* 1928. 

Federal Prohibition Administrator, 

Fort McHenry, 

Baltimore, Md. 

7 

1 

Dear Sir: 

Pursuant to your circular letter of July 2, 1928J pertain¬ 
ing to renewal of permits for the year 1929, we a ie enclos¬ 
ing herewith, in duplicate, properly executed Forms 1477 

and 1479. ! 

Respectfully, 

ROGE LABORATORIES, INC., 
By JOSEPH LEVIN, | 

Sec-Treas . 

M-L. 

4 Enclosures. 

125 - Resp. Ex. 16. 

Treasury Department, U. S. Prohibition Service, 

Baltimore, Md. 

Office of Prohibition Administrator, State of Maryland and 

District of Columbia. | 

In reply refer to Pro-7 :P :B-G. tip. Permit D.C.lSDA-65. 


Roge Laboratories, Inc., 
3318 Georgia Avenue, 
Washington, D. C. 

Gentlemen : 


November 14, 1928. 

i 


Referring to your application for renewal of jspecially 
denatured alcohol permit, the Commissioner of Prohibition 
advises that duplicate copies of quantitative formulae and 
samples of preparations manufactured under this permit 
must be submitted to the Bureau at Washington, D. C., be¬ 
fore action toward approval thereof can be taken;. 

Verv truly yours, 

J. F. J. HERBERT, 

Administrator, 
By W. R. POHLER, . 

Assistant Administrator . 


Delivered samples 12-7-28’, about 11 O’clock. 
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126 Respondent Exhibit Number Eighteen 

Letter dated January 7, 1929, by Maurice Joseph Freed¬ 
man, certifying that on January 5, 1925, he was in the em¬ 
ploy of D. Sargent Bell, Photographer, 115 South 16th 
Street, Philadelphia, Pa., and on such date six photographs 
were taken at 115 Pine Street, Philadelphia, Pa. 

1. Photograph of office on the second floor of 115 Pine 
Street. 

2. Room leading from the front entrance to the filling 
room in the rear. 

3. Filling room in the rear part of building. 

4. Exterior of building of Foreign Opal Company. 

5. Interior^ of the laboratory in rear of building. 

6. Basement in the building. 

127 Respondent Exhibit Number Nineteen. 

Letter dated December 15, 1928, from G. F. Beyer, Chem¬ 
ist-in-charge to Commissioner of Prohibition of report of 
chemical analysis of two samples; namely, one of toilet 
preparation, one of essential oil sent in by J. J. Quinn, 
Deputy Administrator, Washington, D. C., with letter of 
transmittal, December 3, 1928. 

128 Government Exhibit Number One. 

Letter of authority, dated January 5, 1929, by J. F. J. 
Herbert, Prohibition Administrator, authorizing T. F. X. 
Callahan as hearer. 
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Govt. Ex. No. 2. 


# 


Treasury Department, U. S. Prohibition Service, Balti¬ 
more, Md. 

Office of Prohibition Administrator, State of Maryland and 

District of Columbia. 

In reply refer to Pro-7 :P:A js Disapproval j Permit 
7-SDA-65. 


December 28,11928. 

Roge Laboratories, Incorporated, 

3318 Georgia Avenue, N. W., 

Washington, D. C. | 

Gentlemen : 

As you are aware, you have been notified through this 
office that your sole product, known as Vitol Haij* Tonic, 
has been held by Government chemists to be a preparation 
which yields potable alcohol upon simple distillation and 
manipulation, and that the essential oil used therein is 
composed principally of ingredients that readily uiiite with 
caustic alkali to form inodorous compounds and is, there¬ 
fore, not suitable to this Bureau in the manufacture of 
toilet preparations. This notice has been given yoi^ several 
times in writing as well as personally and through your at¬ 
torney at this office and at the office of this Bureau at 
Washington, D. C. You were also notified by thjis office 
under date of March 14, 1928 that it was found from an in¬ 
vestigation that your sole customer, the Foreign Opal Com¬ 
pany, of Philadelphia, Pennsylvania, was not legitimately 
disposing of your product, and that therefore ycju could 
not in good faith continue the sale of your said single 
product to them. 

Notwithstanding the above you have refused to modify 
your formula and have continued selling the aforesaid ob¬ 
jectionable concern. The chemistry division of this Bu¬ 
reau made a further analysis of your Vitol Hair Tonic on 
the third of this month and under date of the fifteenth of 
this month advise that your preparation does not j contain 
a bona fide essential oil and will not be approve#. This 
was an analysis made of a sample procured on your prem¬ 
ises by Government officers on December 3, 1928. j 


i 

i 

! 

i 

i 
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As required by the Commissioner, through this office you 
recently submitted to the chemistry division of this Bureau 
at Washington a sample of Vitol Hair Tonic which you de¬ 
sire approved on your 1929 permit, and that sample the 
Government chemists find objectionable upon the same 
grounds as hereinbefore stated. 

130 It therefore is evident that vou have not in good 
faith complied with the provisions of your permit 

and are not entitled to the confidence of the Government, 
and your application for renewal of your permit, serial 
number 7-SDA-65, dated August 28, 1928, for the calendar 
year 1929 is hereby disapproved. A copy thereof, showing 
such action, is inclosed. 

Yours trulv, 

W. R, POHLER, 

W. R. POHLER, 

Incl. Acting Administrator. 

131 Government Exhibit Number Three. 

Request for hearing by Roge Laboratories, Inc., to J. F. 
J. Herbert, Prohibition Administrator, through his attor¬ 
ney, Joseph A. Cantrel. 

132 Govt. Ex. No. 4. 

Renewal Permit No. 65. 

Application for Permit to Use Specially Denatured Alco¬ 
hol under Title III of the National Prohibition Act. 

Washington, D. C., August 28, 1928. 

To Prohibition Administrator 7th District, 

Fort McHenrv, 

Baltimore, Maryland: 

Application is Hereby Made by (see note), Roge Labo- 


Note. —If an individual owner, jrive full name and address: if a copart¬ 
nership. £ive the full name and address of each person interested in the 
business: if a corporation, jrive name of coi*i>oration. State under laws of 
which incorporated, and address of principal office. 

This application to be filed with the administrator in duplicate, one copy 
beins retained in his office and the other copy returned to the applicant 
with approval or disapproval noted thereon. 
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ratories, Inc., a corporation duly organized and existing 
under the laws of the State of Delaware, for permit to use 
specially denatured alcohol on the premises located at 
(Street) 3318 Georgia Avenue N. W., (City) Washington, 
(State) D. C., for manufacturing purposes. The prepara¬ 
tion or preparations to be manufactured, the formula of 
specially denatured alcohol to be used in the manufacture 
of each preparation, and the quantity of specially dena¬ 
tured alcohol of each formula to be withdrawn iduring a 
period of thirty days, are as follows: 

Formula Quantity per 
Preparation to be manufactured. No. 30-day period. 

Eau de Quinine; Bouquet Toilet Water; 40 500 W. G. 

Special Hair Tonic; Bay Rum; Foam¬ 
ing Hair Tonic; Vitol Hair Tonic; 

Shampoo; Lilac Toilet Water & Per¬ 
fume; Lilac Vegetal Toilet Water & 

Perfume; Narcissus Toilet Water & 

Perfume; Carnation Toilet Water & j 

Perfume; Rose Toilet Water & Per¬ 
fume; Heliotrope Toilet Water & Per¬ 
fume ; Lily of Valley T. W. & Perfume; 

Violet T. W. & Perfume. 

i 

I 

The alcohol is to be denatured according to the follow¬ 
ing formula: 

To 100 gallons of ethyl alcohol add three (3) ounces 
brucine sulphate and 0.5 gallon of isopropyl alcohol. 

Said applicant also desires to recover alcohol used in 
said business in the following manner: (To be filled in only 
when alcohol is recovered) None; the condition of 
133 said alcohol when recovered as to purity and proof 
will be None; the percentage of alcohol used in said 
business which said applicant expects to recover is — and 
the total quantity said applicant expects to recover during 
a period of one year is — proof gallons. In tlie process 
of restoring alcohol to a condition suitable for u^e the fol¬ 
lowing apparatus will be used: —, and the said applicant 
desires to redenature the alcohol so recovered or; restored, 
provided redenaturation is necessary, in the storeroom for 
denatured alcohol on said premises, in the following man¬ 
ner: — or the said applicant desires to send the alcohol 
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recovered by him to a suitably equipped denaturing plant 
to be restored and redenatured. Application is hereby 
made for the necessary permit. 

This application is submitted with the understanding 
that the permit applied for must be renewed annually and 
will not authorize the use of specially denatured alcohol in 
any other manner or for any other purpose than the manu¬ 
facture of the preparation or preparations listed on per¬ 
mit Form 1481 with the formula or formulas of specially 
denatured alcohol authorized therefor. 

The applicant fully understands that the permit to be is¬ 
sued hereon will contain the following stipulations and 
conditions, all of which he promises will be faithfully ob¬ 
served and performed, and that any act done or omitted to 
be done contrary to the terms and intent of such stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing the permit, shall be 
deemed a lack of good faith in conforming to the provi¬ 
sions of the Xational Prohibition Act, as amended and sup¬ 
plemented, and shall constitute good cause for the issuance 
of a citation and the revocation of said permit: 

1. That he and all persons employed by him in any con¬ 
nection with such permit privileges, and all other persons 
employed by him while on the permit premises, will in good 
faith observe and conform to all the terms and conditions 
of said permit: all laws of the United States relating to 
the manufacture, taxation, and control of, and traffic in, in¬ 
toxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter be, in force; and all the 
liquor laws of the State in which the permittee’s business 
is located and of all States in which the permit privileges 
may be exercised. 

2. That he will provide and maintain, on the premises 
described herein and covered by any permit issued hereon, 
a safe and secure place of storage for all denatured alcohol 
possessed under authority of such permit, same to be of 
sufficient capacity to hold the maximum quantity of such 
alcohol which may be so possessed by applicant at any one 
time, and to be kept under lock and accessible only to the 
applicant and his responsible agents, and to be subject, to 
inspection and approval of the Administrator; description 
of said place of storage being as follows: Along center of 
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south wall, 18 feet long, 6' 10" wide, 11' 10" high; no open¬ 
ings except stout wooden door secured by Yale Lock and 
padlock; storeroom of stout timber, capacity approximately 
sixty drums, and that all denatured alcohol received and 
possessed by authority of said permit will be stored and 
kept in the above-described place of storage, and in no 
other place except upon approval by the Administrator. 

3. That he will keep the files and records pertaining 
to the business conducted under his permit on the premises 
covered by the permit, and will make all reports required 
of him by law or regulation, and will, upon proper re¬ 
quest, promptly allow and permit inspection tb be made 
by any official or officer of the Bureau of Prohibition of 
such files and records, and of all the premises land prop¬ 
erty used for or in connection with any operations under 
said permit, including the stocks of denatured alcohol on 
hand, and all vehicles passing into or out of said premises. 

4. That the actual management of the business and oper¬ 
ations to be carried on under said permit will bej under the 
direct charge and supervision of Mr. Joseph Levin, whose 
business address is 3318 Georgia Avenue, N. W.,j Washing¬ 
ton, 1). C.; if a change is made in the management of said 
business and operations, notice thereof, stating! the name 
and address of the new or additional manager, shall be sent 
by registered mail to the Administrator of the district in 
which the permit was issued; if the Administrator, within 
15 days after receipt of such notice, shall notify the permit¬ 
tee that he disapproves such new or additional manager, 
such change in management shall not thereafter be effec¬ 
tive as to the permit privileges. 

5. That in the event the applicant is a corporation, there 
shall be filed with this application an affidavit Stating the 
names and business addresses of the officers am} directors 
of such corporation and, if required by the Administrator, 
an additional statement showing the name and address of 
each stockholder therein holding as much as 10 per cent of 
the stock of. such corporation now issued and outstanding. 
In the event of any change in the officers or directors of 
said corporation, it will immediately notify the! Adminis¬ 
trator of the district in which the permit is issued of such 
change. If such change in such officers or directors effects 
a change in the management of its operations under the 
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permit, notice thereof must be given to the Administrator 
by registered mail, and such change may become ineffec¬ 
tive as to the permit privileges by the disapproval of the 
Administrator as provided in paragraph 4. 

6. That the permit privileges herein applied for if 
granted shall not be transferred, and in case of sale or 
transfer of the business in connection with which the per¬ 
mit activities are conducted, he will submit to the Admin¬ 
istrator a statement, under oath, showing the name and ad¬ 
dress of the purchaser, and any other person directly or in¬ 
directly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if applicant is a corporation, and the permit herein 
applied for is granted, any sale, pledge, or other disposi¬ 
tion of its corporate stock which results in transferring the 
control and management of the business of the corporation 
shall terminuate such permit. That, if applicant is a part¬ 
nership, the sale of a partnership interest shall be deemed 
to be a sale or transfer of the business. 

The applicant hereby certifies that he and all persons in¬ 
terested in the business to be conducted under said permit 
are duly qualified under the law and regulations pertain¬ 
ing thereto, to receive the permit privileges herein applied 
for. 

All data, written statements, affidavits, and other docu¬ 
ments submitted in support hereof shall be deemed to be 
part of this application. (Seal.) 

I ROGE LABORATORIES, INC., 

(Sole owner, copartnership, or corporation) 

By JOSEPH LEVIN, 

Sec.-Treas. 

Subscribed and sworn to before me this 28th day of 
August, 1928. 

LLOYD W. DAVIS, 

(Name of officer administering oath) 

Notary Public, D. C. 

(Title of officer) 

My commission expires March 13, 1931. 
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Report of Examining Officer. 
District No. —. 



I hereby certify that I have examined the premises de¬ 
scribed in the within application, and I find the statements 
and representations therein made to be true and correct. 

(Name and title of officer)- j-, 

(Name and title of officer) —--. 

j 

Received Aug. 3, 1928. Prohibition Administrator, 7th 
District, Baltimore, Md. 

Date approved December 28, 1928. 

W. R. POHLjER, 

Acting Prohibition Administrator. 

I 

134 Government Exhibit Number Five.| 

Copy of affidavit of one Angelo Di Puppo. 

| 

135 Government Exhibit Number Six j 
Original affidavit of John F. Wynkoop. j 

i 

i 

136 Motion for Preliminary Injunction, \ 


# 


Filed Feb. 19, 1929. 

* # # * 


* 


The plaintiff, Roge Laboratories, Inc., a corporation, by 
its attorney, respectfully moves the Court for a preliminary 
injunction as prayed for in the bill of complaint filed in the 
within cause, and upon the grounds therein set fprth. 

JOSEPH A. CAjNTTREL, 
S., 


February 19, 1929. 


Attorney for Plaintiff . 


To James M. Doran, Commissioner of Prohibition; John 
F. J. Herbert, Prohibition Administrator; Leo A. Rover, 
U. S. Attorney: 


Please take notice that the foregoing annexed motion for 
preliminary injunction will be called to the attention of the 
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Court on Friday, March 1st, 1920, at ten o’clock, A. M., or 
as soon thereafter as counsel may be heard. 

JOSEPH A. CANTREL, 
S., 

Attorney for Plaintiff. 


Feb. 19, 1929. 


Motion to Strike Portion of Bill of Complaint. 

Filed Feb. 25, 1929. 

**#*### 

Come now the defendants in the above entitled cause, 
James M. Doran and John F. J. Herbert, by their attorney, 
Leo A. Rover, United States Attorney in and for the Dis¬ 
trict of Columbia, and move to strike out paragraph 12 of 
said bill of complaint, for the following reasons: 

1. That the allegations contained in said para- 
137 graph 12, are without equity. 

2. That the allegations contained in said para¬ 
graph 12 do not constitute facts tending to support the 
cause of action to entitle the plaintiff herein to the relief 
prayed for. 

3. That it appears, in the bill of complaint filed herein, 
that the matters and things alleged in said paragraph 12 
occurred after the decision of the defendants herein, which 
is sought to be reviewed in said bill, and that said matters 
and things so alleged in said paragraph 12 were not the 
subject matter of an application for a permit as required by 
law and are, therefore, not subject to be reviewed by this 
Honorable Court. 

4. That it appears from the bill of complaint filed herein, 
that the relief sought thereby is a review of the action of 
the defendants in denying to the plaintiff, its application 
for a permit for the year 1929, and that the matters and 
things alleged in said paragraph 12 occurred after the 
final decision upon said application and are, therefore, im¬ 
material and irrelevant to the questions brought in issue 
by said bill of complaint. 

LEO A. ROVER, 

United States Attorney , 
HAROLD W. ORCUTT, 

Assistant United States Attorney , 

, Attorneys for Defendants. 
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Notice of Motion to Strike. 

# # * * # # * 

i 

Joseph A. Cantrel, Esquire, 

Attorney for Roge Laboratories, Inc. 

i 

Dear Mr. Cantrel: 

i 

138 Please take notice that the within motiop to strike 
paragraph 12 of the bill of complaint fijed in the 
above entitled cause, will be called to the attention of the 
Court on Friday, March 1, 1929, at 10 o’clock iij the fore¬ 
noon, or as soon thereafter as counsel may be heard. 

HAROLD W. ORCUTT, 
Assistant United States Attorney. 

February 25, 1929. 

| 

Decree. 

Filed Mar. 1, 1929. 

* * * * * * j • 

This cause came on to be heard at this term, upon a 
motion filed by the defendants herein, to strik^ from the 
bill of complaint filed herein paragraph 12 thereof, and 
counsel assenting hereto, upon consideration, it jis this 1st 
day of March, A. D. 1929, j 

Ordered, adjudged and decreed that the motiop to strike 
out paragraph 12 of said bill of complaint is hereby granted 
and that said paragraph 12 of the bill of complaint filed 
herein be and the same is hereby stricken out jfrom said 
bill of complaint, in its entirety. 

By the Court: 

JENNINGS BAILED, 

Justice. 

I hereby consent to the within Decree. 

JOSEPH A. CANTREL. 


Assented to. 

H. W. ORCUTT, 

Asst. U. S. Attorney. 

9—497 8a, 


i 
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139 Amended Bill of Complaint for Injunction. 

Filed Mar. 1, 1929. 

******* 

The Plaintiff, Roge Laboratories, Incorporated, respect¬ 
fully shows to the Court, as follows: 

1. That it is a corporation, organized and existing under 
the laws of the State of Delaware, with its principal place 
of business at 3318 Georgia Avenue, Northwest, Washing¬ 
ton, District of Columbia, and brings this suit in its own 
right. 

2. The defendant, James M. Doran, is the Commissioner 
of Prohibition of the United States, residing at and exer¬ 
cising his official functions in the District of Columbia, and 
is sued in his official capacity; that the defendant, John F. J. 
Herbert, is the Prohibition Administrator for the District 
of Columbia, and is an agent and subordinate of the de¬ 
fendant, James M. Doran, and that he exercises his official 
functions in the District of Columbia, and is sued in his 
official capacity. 

3. That the Plaintiff, in the winter of the year 1921, ob¬ 
tained from the Prohibition Officials, being the predecessors 
in the office of the defendants herein, a permit, under the 
provisions of Title III, of the National Prohibition Act,— 
which Permit authorized plaintiff to use specially denatured 
alcohol in the manufacture of various toilet preparations 
theretofore approved by the Prohibition Officials; that said 
permit has been renewed, continued, or extended, from time 
to time, and was in full force and effect throughout the en¬ 
tire year 1928, and up until the acts hereinafter complained 
of; that a copy of the said permit which was in full force 

and effect throughout the year 1928, with its author- 

140 ized extension, is annexed hereto, made part hereof, 
and marked exhibit “A.” 

4. That plaintiff, ever since the issuance to it of the per¬ 
mit hereinabove described, has conducted its business there¬ 
under in full compliance with the provisions of the said 
National Prohibition Act and lawful regulations, and has 
never been guilty of any infraction of said law or said 
regulations. 
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5. That on or about the 28th day of December, 1928, the de¬ 
fendant, John F. J. Herbert, acting through his hgent and 
subordinate, William R. Pohler, Acting Prohibition Ad¬ 
ministrator, notified plaintiff by letter that plaintiff’s appli¬ 
cation for renewal of its heretofore described permit for 
the year 1929 had been disapproved or denied, j upon the 
grounds and for the reasons set forth in said letter; that a 
copy of said letter is annexed hereto, made part hereof, 
and marked exhibit “B.” j 

6. That thereafter, and on or about January 2nd, 1929, 
the defendant, John F. J. Herbert, Prohibition Administra¬ 
tor, notified plaintiff by letter that he, the said John F. J. 
Herbert, Prohibition Administrator, had canceled the bond 
which had been given by plaintiff to support tjie permit 
hereinbefore described, and that plaintiff had presented 
satisfactory evidence of the legal disposition of all intoxi¬ 
cating liquor procured or possessed thereunder; tljiat a copy 
of said letter is annexed hereto, made part liqreof, and 
marked exhibit “C.” 

6-a. That as a result of the aforesaid j action or 
141 decision of the said defendant, John F. Jj Herbert, 
Prohibition Administrator, in disapproving or deny¬ 
ing the aforesaid application of the plaintiff for renewal of 
its aforesaid permit for the year 1929, has caused the com¬ 
plete extirpation of plaintiff’s business under its permit, 
including the loss of accounts, loss of income theretofore 
derived from the business conducted by plaintiff! under its 
permit, loss of the good will attendant to the business, loss 
of rentals, salaries, overhead and incidentals, necessary to 
the proper conduct of the business under permit], and has 
left the plaintiff with much equipment, apparatus^ supplies, 
et cetera, upon its premises which have been rendered 
valueless because of the interruption or interference with 
the business under permit by the defendants; that such 
action or decision of the said defendant, John F. Jl Herbert, 
Prohibition Administrator, has caused other and I irrepara¬ 
ble and irremediable damage to the Plaintiff and its busi¬ 
ness under the aforesaid permit, which irreparable and 
irremediable damage is now existent, and will continue to 
so exist so long as the aforesaid interference by the de- 
fendant continues against the plaintiff’s permit, cpid unless 
and until restrained by the Court; that said irreparable 

i 

| 


| 

! 
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and irremediable damage and injury to plaintiff and its 
business under permit is more fully and specifically set forth 
in the affidavit of Joseph Levin, Secretary and Treasurer 
of the plaintiff corporation, which affidavit is attached 
hereto, made part hereof and designated exhibit “H”; 
that as a result of the aforesaid interference by defendants 
with the business of plaintiff under permit has resulted in 
bringing plaintiff’s business to a complete standstill; that 
plaintiff has urgent, immediate need for withdrawals 

142 of specially denatured alcohol to manufacture its 
products for which it has a standing order, which, 

due to defendant’s interference with plaintiff’s permit, 
plaintiff is unable to fill. 

7. That on the 4th day of January, 1929, complainant, 
by and through its attorney, filed with the defendant, John 
F. J. Herbert, Prohibition Administrator, a request for a 
hearing or day in court to answer and disprove by evidence 
the charge set forth in said defendant’s letter which is made 
part hereof as exhibit “B”, and whereon plaintiff’s permit 
aforesaid was denied renewal for the year 1929; that a 
copy of said request is hereto annexed, made part hereof, 
and and designated exhibit “D”. 

8. That pursuant to the aforesaid request for hearing, 
the defendant, John F. J. Herbert, Prohibition Adminis¬ 
trator, set a day for hearing on January 8, 1929, at Wash¬ 
ington, District of Columbia, before one of his subordinates, 
one Thomas F. X. Callahan, designated a hearer; that such 
hearing was conducted during the three day period of Janu¬ 
ary 8 to January 11, 1929, both inclusive; that at such hear¬ 
ing witnesses for the plaintiff, and witnesses for the de¬ 
fendants, appeared and gave testimony touching upon the 
charge set forth in exhibit “B” hereto attached; that all 
of such testimony there given by said witnesses was reduced 
to writing by a stenographer, and a transcript thereof 
made; that a copy of said transcript as furnished to plain¬ 
tiff by the defendant John F. J. Herbert, Prohibition Ad¬ 
ministrator, is attached hereto, made part hereof, and desig¬ 
nated exhibit “E”. 

143 9. That the defendant, John F. J. Herbert, on 
January 31, 1929, by letter, submitted to plaintiff a 

copy of a certain finding of fact and recommendation made 
by the aforesaid Thomas F. X. Callahan, his subordinate; 
that a copy of said finding of fact and recommendation of 
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said Thomas F. X. Callahan, is attached hereto, mgde part 
hereof, and designated exhibit “F”; that a copy of the de¬ 
fendant, John F. J. Herbert’s letter of January 31, 1929, is 
attached hereto, made a part hereof, and designated exhibit 
“G”; that said letter approved the former action of the 
said defendant, John F. J. Herbert, in effect sustaining 
himself. j 

10. That the evidence adduced at the hearing hereinbefore 
mentioned, as shown in exhibit “F”, does not show any 
violation or infraction by plaintiff of the terms of its per¬ 
mit, or of the provisions of the National Prohibition Act, 
or of any lawful regulations promulgated thereunder; that 
the facts as shown in the evidence adduced at said hearing 
are insufficient to warrant refusal of the application for re¬ 
newal of plaintiff’s aforesaid permit; and that the action 
of the defendant, John F. J. Herbert, Prohibition Admin¬ 
istrator, in disapproving and denying plaintiff’s; applica¬ 
tion for the renewal of its permit is arbitrary, wrongful, 
erroneous and unlawful. 

11. That plaintiff is entitled to a review of the aforesaid 
decision of the defendants in disapproving or revoking its 
permit, under Sections 5, 6, and 9, Title II, of the National 
Prohibition Act, and the Willis Campbell Act, being the 
amendment to the National Prohibition Act. 

12. That the action of the defendants in denying the ap¬ 
plication of plaintiff for renewal of its aforesaid permit for 
the year 1929, is contrary to the provisions of the Consti¬ 
tution of the United States, as amended, in that it did, in 

effect, take away plaintiff’s property without due 
144 process of law, by not according plaintiff aj hearing 

prior to such action. 

13. That the defendants herein are guilty of laches, and 
ought not to be permitted to be heard at this time in de¬ 
fense of this cause of action; that said laches consists of 
the delay of the said defendants in taking any gction or 
commencing any proceedings looking toward the'termina¬ 
tion of plaintiff’s permit either by way of suspension, revo¬ 
cation or denial thereof, from on or about the 16th day of 
March, 1928, until on or about the 28th day of December, 
1928; that the said defendants were, on or about;the 16th 
day of March, 1928, in full possession of all of the facts 
and evidence or grounds upon which their action of Decem¬ 
ber 28, 1928, in denying plaintiff renewal of its permit for 
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the year 1929 was taken; that notwithstanding the fact that 
they were in full possession of said facts and evidence or 
grounds on or about the 16th day of March, 1928,—the de¬ 
fendants sat idly by and did nothing whatsoever during 
all of the months which intervened from March until De¬ 
cember, 1928, to terminate or abridge in any manner the 
plaintiff’s permit, thus tacitly, consenting or acquiescing in 
the manufacture by plaintiff of the product whose formula 
they desired plaintiff to modify, as well as tacitly consent¬ 
ing or acquiescing in the plaintiff’s continuing to sell its 
finished product to the purchaser, namely, the Foreign Opal 
Company, which said firm the defendants had theretofore 
objected to; that this matter of laches is set forth in the 
record herein sought to be reviewed and designated exhibit 
“E”, and that said matter of laches as well as other mat¬ 
ters of law were fully argued by counsel for plaintiff at 
the conclusion of the hearing aforesaid which was had be¬ 
fore the said Thomas F. X. Callahan, agent and subordinate 
of the defendants,—but that said arguments were not re¬ 
duced to writing by the stenographer who took the 
145 testimony of the said proceedings, and no mention 
thereof was made bv the hearer, the said Thomas 
F. X. Callahan in his said finding ot‘ fact and recommenda¬ 
tion, (exhibit F); that said laches is contrary to the letter 
and spirit of Section 9, of Title II, of the National Prohibi¬ 
tion Act. 

Wherefore, the Plaintiff prays: 

(a) That the writ of subpoena issue directed to the de¬ 
fendants, John F. J. Herbert, Prohibition Administrator, 
and James M. Doran, Commissioner of Prohibition, com¬ 
manding them and each of them to appear and make answer 
hereto. 

(b) That the defendants, and each of them, and their 
agents and subordinates, be temporarily restrained and en¬ 
joined from continuing their refusal to approve the appli¬ 
cation of plaintiff for renewal of its permit. 

( c ) That the defendants, and each of them, and their 
agents and subordinates, be permanently enjoined and re¬ 
strained, as in prayer (b). 

( d ) That a rule to show cause issued directing the de¬ 
fendants, and each of them, and their agents and subordi¬ 
nates, to show cause why the decision of the defendant, John 
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F. J. Herbert, Prohibition Administrator, should not be 
modified or reversed. 

( e ) That the decision of the defendant, John F. J. Her¬ 
bert, Prohibition Administrator, in disapproving and deny¬ 
ing the application of plaintiff for renewal of its permit for 
the year 1929, be reviewed by the Court, and that said de¬ 
cision be modified or reversed as the Court may find the 
facts merit. 

146 (/) And for such other and further relief as to 

the Court may seem equitable, proper arid just. 

ROGE LABORATORIES#, INC., 
By JOSEPH LEVIN, j 

Sec.-Treas. 

JONAS M. SMITH, j 

JOSEPH A. CANTREL, j 

Attorneys for Plaintiff. 


District of Columbia, ss: 


Joseph Levin, being first duly sworn, according to law, 
deposes and says that he has read the foregoing annexed 
bill of complaint by him subscribed as Secretary Treasurer 
of the Roge Laboratories, Incorporated, a corporation; that 
he has authority to sign as such for said Roge Laboratories, 
Inc.; that the matters and things therein stated as! facts are 
true, and the matters and things as set forth upori informa¬ 
tion and belief he believes to be true. 

JOSEPH LEVIN. 

| 

Subscribed and sworn to before me this 1st day iof March, 
A. D., 1929. 

JOSEPH FITZGERALD, Jr., 
[notarial seal.] Notary Public , D. C. 

Fiat. 


To the Clerk: 

Leave to file granted. 


March 1, 1929. 

i 


JENNINGS BAILEY, 

Justice. 
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147 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 49453. 

Koge Laboratories, Inc., a Corporation, Plaintiff, 

vs. 

James M. Doran, Prohibition Commission, and John F. J. 
Herbert, Prohibition Administrator of the District of 
Columbia, Defendants. 

Joint and Several Answer of Defendants to the Amended 

Bill of Complaint. 

Filed Mar. 8, 1929. 

Now come the defendants James M. Doran, as Commis¬ 
sioner of Prohibition, and John F. J. Herbert, as Prohibi¬ 
tion Administrator for the 7th District, and for their joint 
and several answer to the amended bill of complaint filed 
herein, say: 

1. That answering paragraph 1 of said amended bill of 
complaint, said defendants admit the allegations therein 
contained. 

2. That answering the allegations contained in paragraph 
2 of said amended bill of* complaint, the said defendants 
•admit that the said James M. Doran is the Commissioner 
of Prohibition, as therein alleged, and that the said de¬ 
fendant John F. J. Herbert is the Prohibition Adminis¬ 
trator for the District including the District of Columbia, 
but deny that the said John F. J. Herbert is the agent and 
subordinate of the defendant James M. Doran, except in so 
far as he is subject to the general policy and procedure 
promulgated by said Doran; and the defendants say that 
the said defendant Herbert, as such Administrator, has, 
under and by virtue of the law and regulations in such case 

made and provided, the sole and exclusive jurisdic- 

148 tion over the granting of permits, the amendment of 
permits and the granting or refusal of renewals of 

such permits, in said District of Columbia, including the 
permit of the plaintiff herein. 


I 

* i 

i 

i 
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3. That answering the allegations contained in paragraph 
3 of said amended bill of complaint, the said defendants 
admit that in the year 1921, the Collector of Internal Reve¬ 
nue issued to the plaintiff herein a permit, undejr the pro¬ 
visions of Titles II and III of the National Prohibition Act, 
to use specially denatured alcohol in the manufacture of 
certain toilet preparations herein designated; but the de¬ 
fendants deny the allegations contained in said paragraph 
3 of said amended bill of complaint, that the said permit so 
issued to the plaintiff herein, was in full force and effect 
during the year 1928, and up and until the acts complained 
of in said amended bill of complaint; and further answer¬ 
ing the allegations contained in said paragraph! 3 of said 
amended bill of complaint, said defendants say that the said 
permit issued to the plaintiff herein in the year| 1921, au¬ 
thorized the plaintiff to use specially denatured alcohol only 
in accordance with Formula No. 39 B and only iii the man¬ 
ufacture of the certain preparations therein nakned; that 
on or about August 9, 1926, there was issued to ithe plain¬ 
tiff herein, a certain other permit authorizing the said plain¬ 
tiff to use specially denatured alcohol in accordance with 
Formula No. 40, and in the manufacture of the certain prep¬ 
arations designated in said last mentioned peifmit; that 
said last mentioned permit is substantially in accordance 
with the copy of a permit attached to the bill of icomplaint 
and therein marked Exhibit A; that said last mentioned 
permit authorized the plaintiff herein to use specially de¬ 
natured alcohol in accordance with a formula ^nd in the 
manufacture of certain preparations, which formula and 
which preparations were different than those authorized in 
said first mentioned permit; and that said last Mentioned 
permit was in full force and effect during the year 1928, 
up until the acts complained of in said amended bill of 
complaint; and except as herein stated, said defendants 
deny all other allegations contained in said paragraph 3 of 
said amended bill of complaint. 

149 4. That answering the allegations contained in 

paragraph 4 of said amended bill of complaint, said 
defendants deny the allegations therein contained, that tEe 
plaintiff has, since the issuance to it of the permit last de¬ 
scribed, conducted its business thereunder in full compliance 
with the provisions of the National Prohibition! Act and 
the lawful regulations enacted thereunder, and fleny that 
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the said plaintiff lias never been guilty of any infraction of 
said law or of said regulations; and further answering, 
said defendants say that the plaintiff herein, in connection 
with his said permit, has, at divers times, refused and neg¬ 
lected to comply with the lawful regulations of the Pro¬ 
hibition Unit, enacted pursuant to the National Prohibition 
Act, and has persisted in selling its products to the Foreign 
Opal Company, although the defendants herein have re¬ 
peatedly requested the plaintiff to comply with said regula¬ 
tions and to discontinue selling its products to the Foreign 
Opal Company, which last mentioned Company the said de¬ 
fendants have determined is not disposing of its products 
to legitimate purposes, of all of which notice has been given 
to the plaintiff herein. 

5. That answering the allegations contained in paragraph 

5 of said amended bill of complaint, said defendants admit 
the allegations therein contained, that the defendant Her¬ 
bert, on or about December 28,1928, duly notified the plain¬ 
tiff herein that the plaintiff’s application for the renewal of 
its existing permit for the year 1929, had been disapproved 
and denied on the grounds and for the reasons set forth in 
the letter, a copy of which is attached to the amended bill 
of complaint and marked Exhibit B; but the said defend¬ 
ants say that said disapproval and denial had reference to 
the plaintiff’s application for a renewal of its permit issued 
to it on or about August 9, 1926, and not to the previous 
permit issued to the plaintiff in the year 1921. 

6. That answering the allegations contained in paragraph 

6 of said amended bill of complaint, said defendants admit 
the allegations therein contained, but the said defendants 
say that the language, contained in said notice mentioned in 

said paragraph 6 of said amended bill of complaint, 
150 referring to the alleged surrender by the plaintiff, 

of its said permit, and referring to the alleged fact 
that the plaintiff had presented satisfactory evidence of 
the legal disposition of all liquor procured or possessed 
thereunder; was erroneously and inadvertently used and 
w r as not in accordance with the facts, and that the fact that 
said language was so erroneously and inadvertently used 
and was not in accordance with the facts, w T as duly and 
sufficiently explained and made known to the plaintiff at the 
hearing accorded to the plaintiff and referred to in said 
amended bill of complaint, all of which appears of record 
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in the transcript of said hearing attached to said amended 
bill of complaint. 

7. That answering the allegations contained in paragraph 
numbered 6 a, in said amended bill of complaint, the said 
defendants say that they are ignorant of all the matters and 
things therein alleged, and that, if the same are material 
to this cause, which is hereby expressly denied* the said 
defendants have no knowledge of the matters and things 
therein alleged and, therefore, neither admit not deny the 
same, but call upon the plaintiff for proof thereof. 

8. That answering the allegations contained in paragraph 

7 of said amended bill of complaint, the said defendants ad¬ 
mit the allegations therein contained. 

9. That answering the allegations contained in paragraph 

8 of said amended bill of complaint, the said djefendants 
admit the allegations therein contained; and further an¬ 
swering the said allegations contained in paragraph 8 of 
said amended bill of complaint, said defendant^ say that 
said hearing was granted to the plaintiff at his ow request 
and was had and conducted with the consent of the plain¬ 
tiff herein, that the plaintiff, without protest, and Consenting 
thereto, appeared and participated in said hearing and sub¬ 
mitted evidence with respect thereto, and at no time raised 
any question at said hearing as to its sufficiency ok* legality. 

10. That answering the allegations contained in para¬ 
graph 9 of said amended bill of complaint, said defendants 

admit all the allegations therein contained- 
151 11. That answering the allegations cohtained in 

paragraph 10 of said amended bill of complaint, said 
defendants deny the allegations therein contrained that the 
evidence adduced at said hearing, and as show in the 
transcript of evidence attached to said amended bill of 
complaint and therein marked Exhibit F, does not'show any 
violation or infraction by the plaintiff herein of the terms 
of its said permit or of the provisions of the National Pro¬ 
hibition Act or the regulations promulgated thereunder; 
and the said defendants deny the allegations therein con¬ 
tained that the evidence adduced at said hearing:is insuffi¬ 
cient to warrant the action of the defendants herein in re¬ 
fusing the application of the plaintiff herein for the re¬ 
newal of its said permit, and deny that the action |of the de¬ 
fendant Herbert in disapproving and denying said plain¬ 
tiff’s application for the renewal of its said pefmit is or 
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was arbitrary, wrongful, erroneous or unlawful; and still 
further answering the allegations contained in said para¬ 
graph 10 of said amended bill of complaint, said defend¬ 
ants say that the evidence adduced at said hearing and set 
forth in said Exhibit F fully shows the want of good faith 
on the part of the plaintiff herein with respect to its said 
permit and its said application for a new permit, as well as 
violations of the lawful regulations duly promulgated under 
the National Prohibition Act; that the evidence adduced as 
said hearing is wholly sufficient to have warranted the action 
of the defendants herein in denying and refusing, and re¬ 
quired the defendants herein to deny and refuse, the said 
application of the plaintiff herein for the renewal of its said 
permit and that such action of the defendant Herbert in 
disapproving and denying the plaintiff’s application for the 
renewal of its said permit, was in all respects lawful, sound 
and proper; all of which is more particularly hereinafter 
set forth. 

12. That answering the allegations contained in para¬ 
graph 11 of said amended bill of complaint, said defendants 
deny the allegations therein contained that the plaintiff 
herein is entitled to a review of the said decision of the 
said defendants in disapproving or denying its said appli¬ 
cation for a permit, under or by virtue of Sections 5, 6 and 
9, of Title II, of the National Prohibition Act, or 
152 under the Willis Campbell Act, being the amendment 
to said National Prohibition Act, or under any other 
statute or authority; and the defendants say that this Hon¬ 
orable Court, in accordance with the provisions of law in 
such case made and firovided, has the power and authority 
to review such action only upon proof that the defendants 
so acted without any evidence to warrant the same, or that 
the said defendants acted arbitrarily and without facts to 
support the same; and the defendants further say that the 
transcript or the evidence adduced at said hearing and set 
forth in the copy of said transcript attached to said amended 
bill of complaint and therein marked Exhibit F, shows that 
there was ample evidence before the defendant Herbert 
upon which the said defendant Herbert determined to, and 
did, refuse and deny the said plaintiff’s application, and 
that for these reasons the plaintiff is not entitled, in this 
Honorable Court, to a review of such decision. 



JAMES M. DORAN, COMMR., ET AL. 


141 


13. That answering tlie allegations contained in para¬ 
graph 12 of said amended bill of complaint, the said de¬ 
fendants deny the allegations therein contained that the 
action of the defendants herein, in denying the application 
of the plaintiff for a renewal of its said permit, is con¬ 
trary to the United States Constitution, as therein alleged, 
and the said defendants say that said action of the said de¬ 
fendants was in all respects lawful, legal and proper, and 
in all respects in accordance with the law and the regula¬ 
tions in such case made and provided, for the reaisons here¬ 
inafter set forth. 

14. That answering the allegations contained in para¬ 
graph 13 of said amended bill of complaint, the said defend¬ 
ants deny the allegations therein contained that they are 
or have been guilty of laches and ought not to bejpermitted 
to be heard in defense of this cause of action, as therein 
alleged; deny the allegations that the alleged delay of the 
defendants in taking any action or proceeding tpward the 
termination of the plaintiff’s fjermit, as therein alleged, 
until December 28, 1928, constituted or was laches, as 
therein alleged; deny the allegations therein contained that 
the defendants, being possessed, as alleged, of; the facts 
upon which their action of December 28, 1928, T^as taken, 

sat idly by and did nothing during the ye^r 1928, to 
153 terminate said plaintiff’s permit; deny that the de¬ 
fendants thus consented or acquiesced in the manu¬ 
facture, by the plaintiff, of the product which they had re¬ 
quested the plaintiff to modify; deny the allegations therein 
contained that the defendants consented or acquiesced in 
the plaintiff’s continuing to sell its products to the Foreign 
Opal Company; deny that any or all of these facts thus al¬ 
leged constituted laches; deny that any such alleged laches 
is set forth in the record herein sought to be reviewed and 
designated Exhibit E, attached to the said amended bill of 
complaint. And the defendants further say that they are 
ignorant of the alleged fact that said matter of jiaches, as 
well as other matters of law, as alleged in said paragraph 
13 of said amended bill of complaint, were argued by coun¬ 
sel for the plaintiff at said hearing and say that they have 
no knowledge of the matters and things thus alleged in said 
paragraph 13 of said amended bill of complaint, land that, 
if the same are material, which is hereby expressly denied, 
the said defendants say that, being ignorant of the same, 
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they can neither affirm nor deny the same. And the said de¬ 
fendants further deny the allegation contained in said para¬ 
graph 13, that said alleged laches is contrary to the spirit 
and letter of Section 9 of Title II of the National Prohibi¬ 
tion Act. 

And still further answering the allegations contained in 
said paragraph 13 of said amended bill of complaint, the 
said defendants say that the alleged cause of action, set 
forth in said amended bill of complaint, seeks a review of 
the decision of the Commissioner in denying to the plaintiff 
herein his application therein mentioned for a new permit 
for the year 1929, and that, therefore, if this Honorable 
Court has any authority to review said decision, said re- 
view is by law to be confined to the record of said hearing 
and to the question whether or not the said defendants had 
before them any evidence uopn which they might have ren¬ 
dered the decision complained of, and that said alleged de¬ 
fense of laches is not open to the plaintiff herein in this 
proceeding; and still further answering said allega- 
154 tions contained in said paragraph 13, the said de¬ 
fendants say that the application for a permit did 
not come before these defendants until the month of Au¬ 
gust, 1928; that, thereupon, the defendants, in the usual 
course of business, and according to the usual practice in 
such matters, promptly and expeditiously inquired into the 
facts necessary to be determined under such application, 
promptly notified the plaintiff herein to submit his sam¬ 
ples, and promptly disapproved of the same and notified 
the plaintiff thereof, as is hereinafter more particularly set 
forth; that the defendants herein repeatedly requested the 
plaintiff herein to submit a new sample of his formula and 
to cease selling his completed products to the Foreign Opal 
Company, all of which requests the plaintiff herein re¬ 
fused to comply with and did so continue to refuse, and 
asserted, from time to time, that said formula was the only 
formula which it could use in its said business; that various 
conferences were had during said interval of time by and 
between the plaintiff herein and the defendants herein, 
relative to said disputed facts, and that the final decision 
thereupon was made by the defendants upon and relative 
to the application of the plaintiff herein for a new permit, 
which last mentioned decision is herein sought to be re- 



JAMES M. DORAN, COMMR., ET AL. 


143 


J 

i 


fused; that the defendants herein, at no time, consented or 
acquiesced in the plaintiff continuing the use of j said for¬ 
mula No. 40 or in continuing the sale of its products to the 
said Foreign Opal Company, hut at all times objected to 
both of said facts and requested the plaintiff herein to dis¬ 
continue the use of said formula, as well as the sale of its 
products to the said Foreign Opal Company; arid the de¬ 
fendants further say that none of such facts constitute 
laches; that if this Honorable Court has any authority in 
the premises to review the decision of the defendant Her¬ 
bert, complained of in said amended bill of complaint, such 
authority is solely to review such decision and the record 
of the evidence upon which said decision was arrived at, 
and not to review any arguments made at said hearing by 
counsel. 

15. That still further answering said amended bill of 
complaint and the several allegations set forth in the re¬ 
spective paragraphs thereof, the said defendants say 
155 that on or about August 9, 1926, there was issued to 
the plaintiff herein, a permit to use specially dena¬ 
tured alcohol in accordance with Formula No. 40, in the 
manufacture of the certain toilet preparations specifically 
set forth in said permit, said specially denatured alcohol to 
be used only in the manner provided by the laws and regu¬ 
lations at that time or thereafter in force; that, thereafter, 
the defendants herein found and determined that ^he prod¬ 
ucts manufactured from the Formula No. 40, which formula 
is mentioned in said permit, were, as a matter of f‘4ct, found 
in various parts of the country in illegitimate channels in 
connection with the use of illicit stills and being!used for 
the purpose of redistillation for the unlawful recovery of 
the pure alcohol; that a large number of samples of similar 
products, found in such places and circumstances, were 
being sold and delivered to so-called cover-up houses and 
illegitimate concerns; that none of such products j could be 
or were found in legitimate stores or upon the legitimate 
market, and that such products were, in general, being used 
for the illegal diversion of alcohol for beverage purposes; 
and from such facts and from such experiences,! said de¬ 
fendants herein determined and found that the particular 
products which were manufactured from the Formula speci¬ 
fied in the plaintiff’s said permit, were, by simple process 
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of manipulation and distillation, being used to illegally re¬ 
cover alcohol for beverage purposes. 

16. That in accordance with said findings and for the 
purpose of carrying out the requirements of the law in 
such case made and provided, and specifically to prevent 
the diversion of such products to unlawful purposes, the 
said defendants on, to-wit, October 29, 1926, November 1st, 
1926, February 1st, 1927, and January 8, 1928, duly notified 
the plaintiff herein in writing, of the findings aforesaid 
and duly requested the plaintiff to discontinue the use of 
such Formula, and to submit to the Prohibition Department 
a new formula for approval, which would secure the use of 
such manufactured products for legitimate purposes; all 

of which requests the plaintiff has at all times wholly 
156 refused to comply with, and the plaintiff has, at all 

times, refused to discontinue the use of said For¬ 
mula set forth in said permit and to submit a new formula 
for approval. 

17. That still further answering said amended bill of 
complaint, said defendants say that the defendants herein, 
upon investigation, found and determined that the For¬ 
eign Opal Company of Philadelphia, Pennsylvania, to 
which Company the plaintiff herein alleges that it sold all 
of its manufactured products, was a so-called cover-up 
house; that it had no apparent legitimate business or equip¬ 
ment; that the said Foreign Opal Company refused to give 
to the Government agents, a list of its customers to whom 
it sold the products of the plaintiff; that the said Foreign 
Opal Company gave to the Government agents false infor¬ 
mation as to the receipt of the plaintiff’s products; and 
that, by reason of such facts, it was. impossible for the Gov¬ 
ernment Agents to trace the alleged shipments of the plain¬ 
tiff’s products to the Foreign Opal Company, or to confirm 
such alleged sales; that under date of March 14, 1928, the 
defendants herein, by written notice, a copy of which notice 
is attached to the said transcript of the evidence attached 
to said amended bill of complaint as aforesaid, and therein 
marked Respondent's Exhibit 11, notified the plaintiff 
herein of the substance of said findings and notified the 
plaintiff herein that its products sold to the Foreign Opal 
Company were apparently being diverted to unlawful pur¬ 
poses and requested the plaintiff to discontinue any further 
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sale of its products to tlie Foreign Opal Company, which 
request the plaintiff refused to comply with, and;that the 
plaintiff has, at all times, refused to discontinue the sale of 
its products to the Foreign Opal Company aforesaid, and 
did, during the entire life of its permit, during |the year 
1928, allege that it had sold all of its products to! the said 
Foreign Opal Company. 

18. That, thereafter, the said plaintiff herein, on or about 
August 28, 1928, filed with the defendant Herber;, its ap¬ 
plication for a new permit for the year 1929, seeking au¬ 
thority to use specially denatured alcohol in the 

157 manufacture of the same preparations set forth in 
its then existing permit, and for authority to use 
such specially denatured alcohol in accordance with For¬ 
mula No. 40, being the same formula which was authorized 
in its then existing permit and the same formula \yhich the 
said defendants herein had, from time to time, Requested 
the plaintiff herein to discontinue for the reasons aforesaid. 

19. That upon the filing of said application by tjhe plain¬ 
tiff herein, it became the duty of the defendant Herbert, in 
accordance with the statutes and the regulations in such 
case made and provided, to investigate the natufe of the 
business of the plaintiff herein, its qualifications] its ven¬ 
dees and proposed vendees of its products and of; its good 
faith in the premises, and to determine, upon all the evi¬ 
dence, whether the plaintiff, as well as its alleged! vendees, 
were acting in good faith in the conduct of a lawful; business 
enterprise in the manufacture and sale of products from 
specially denatured alcohol, and to determine whether all 
such products, proposed to be manufactured by t|he plain¬ 
tiff, were to be used for legitimate purposes and not for 
beverage purposes or other purposes prohibited by law. 

20. That still further answering said amendejd bill of 
complaint, said defendants say that the defendant! Herbert 
thereupon proceeded to investigate and did investigate the 
good faith and the business of the plaintiff herein, as well 
as that of the said Foreign Opal Company, to which latter 
Company the plaintiff alleges that it disposed of Sts entire 
manufactured products under its said permit. 

21. And still further answering said amended bill of 
complaint, said defendants say that after the submission 

10—4978a I 
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by the plaintiff, of his said application as aforesaid, the de¬ 
fendants herein, on November 14, 1928, in writing, re¬ 
quested the plaintiff herein to submit copies of the quanti¬ 
tative formulae and samples of its preparations to be used 
by the plaintiff in connection with its application for a new 
permit (a copy of which request is attached to the tran¬ 
script of hearing attached to the amended bill of 
158 complaint herein and therein marked Respondent’s 
Exhibit 16); that pursuant to said request, the 
plaintiff, on or about December 1, 1928, submitted to the 
Chemical Laboratory of the United States Treasury De¬ 
partment, a sample of its Vitol Hair Tonic and a sample 
of the essential oil used by the plaintiff and proposed to be 
used by the plaintiff in compounding such Vitol Hair Tonic; 
that, thereafter, the said Chemist of the Bureau of Internal 
Revenue, duly analyzed said samples and found that the 
sample of Vitol Hair Tonic, so submitted by the plaintiff 
herein, was in accordance with said Formula No. 40, but 
that said sample yielded potable alcohol upon simple ma¬ 
nipulation and distillation and that the sample of essential 
oil so submitted by the plaintiff herein to said Chemical 
Laboratory was composed principally of ingredients that 

readilv unite with caustic alkali to form inodorous com- 
* 

pounds and that the same was not suitable for the manu¬ 
facture of toilet preparations and would not be approved 
for the use of specially denatured alcohol, and at the same 
time, the Chemist in charge of said Chemical Laboratory 
determined and found that such a product submitted in 
connection with the application of the plaintiff for a permit 
for the year 1929, could not be approved, but that the said 
Company should be required to use a bona fide essential 
oil as a prerequisite for the approval of said application 
for permit. (A copy of such findings of the Chemist in 
charge of the Chemical Laboratory, as aforesaid, is at¬ 
tached to the transcript of evidence attached to said 
■amended bill of complaint and therein designated Re¬ 
spondent’s Exhibit 19, reference to which is hereby made). 

22. Pursuant to said findings hereinbefore referred to, 
including the findings which were the subject-matter of the 
said several written notices served upon the plaintiff herein, 
as aforesaid, and the findings of the Chemist in charge of 
the Chemical Laboratory of the Treasury Department of 
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the United States, as aforesaid, the defendant Herbert de¬ 
termined that the said application of the plaintiff herein 
for a permit for the year 1929, was not made in <>-ood faith, 
that the proposal by the plaintiff to use especially, denatured 
alcohol, as set forth in said application, was not made for 
legitimate and lawful purposes, and the said defend- 
159 ant Herbert thereupon disapproved and denied said 
application of the plaintiff herein, upon tile grounds 
aforesaid, and for the reasons set forth in the hotice next 
hereinafter referred to, and thereupon duly nbtified the 
plaintiff herein accordingly, as is set forth in the written 
notice sent by the defendants herein to the plaintiff herein, 
a copy of which notice is attached to said amended bill of 
complaint and therein marked Exhibit B. 

23. That, thereafter, on or about January 4,1 1929, the 
plaintiff herein duly requested of the defendants herein 
that it be accorded a hearing to answer and disapprove the 
charges set forth in the defendant’s letter aforjesaid and 
marked Exhibit B, attached to the said amended bill of 
complaint; that pursuant to said request of th$ plaintiff 
herein, the defendants herein accorded to thp plaintiff 
herein a hearing, as is set forth in said amended bill of 
complaint, at which hearing the respective parties thereto 
appeared in person and by counsel and submitted evidence 
bearing upon the subject-matter of the defendant’s said 
letter of December 28, 1928, a copy of which is attached to 
the said amended bill of complaint and therein mhrked Ex¬ 
hibit B, at which hearing the defendant voluntarily ap¬ 
peared, offered evidence upon the issues raised bt such re¬ 
fusal, and participated in all of said hearing without ob¬ 
jection to its sufficiency or legality. 

24. That, as will more particularly appear from; the tran¬ 
script of the evidence adduced at said hearing, a copy of 
which transcript is attached to said amended bill of com¬ 
plaint and therein marked Exhibit E, the evidence at said 
hearing shows, in substance, the following facts: j 

(a) That the plaintiff, on the four occasions hereinbe¬ 
fore mentioned, was duly notified by the defendants herein, 
of the unsatisfactoriness and insufficiency, to secure a com¬ 
pliance with the provisions of law, in such case rhade and 
provided, of the formula which he had heretofore been 
using, to discontinue the use of such formula, and tjo submit 
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a new formula, all of which requests the plaintiff re¬ 
fused. 

160 (b) That the plaintiff, in his said application, re¬ 

quested a new permit for the year 1929, to use spec¬ 
ially denatured alcohol in accordance with this same form- 

* 

ula, which had been thus disapproved by the defendants, 
and the same formula which it had been requested to dis¬ 
continue, as aforesaid. 

( c ) That at the request of the defendants, the plaintiff 
submitted samples of his product and samples of his oil 
to be used in connection with his said proposed new permit, 
which samples were duly analyzed and found to be easily 
susceptible, by a process of simple manipulation and distil¬ 
lation, of illegal uses and for beverage purposes, where¬ 
fore said samples were disapproved by the Chemical Bureau 
of the United States Treasury Department. 

( d ) That the defendants had, from time to time, re¬ 
quested all permit-ees holding permits similar to that held 
by the plaintiff herein, to submit such samples for analysis 
and to discontinue the use of such formulae as those hereto¬ 
fore used by the plaintiff herein. 

(e) That the defendants herein had formerly approved 
Formula No. 40, being the Formula heretofore used by the 
plaintiff herein, but that since such approval, the defendants 
herein had found that such formula was, by a simple process 
of manipulation and distillation, easily made use of for 
the diversion of alcohol to beverage purposes, and that said 
Formula was, therefore, in the light of said facts, unsatis¬ 
factory; and that the defendants herein had refused to 
further approve the same, notice of all of which was duly 
communicated to the plaintiff herein. 

(/) That said Formula No. 40 contained a synthetic oil 
and not a real essential oil, and that, therefore, the use of 
said oil did not accomplish the purpose required by law, to 
prevent its use for beverage purposes, but, in fact, rendered 
its use easy in the unlawful diversion of the alcohol con¬ 
tained in the specially denatured alcohol used in connection 
therewith. 

(g) That such products as Vitol Hair Tonic, manufac¬ 
tured by the plaintiff herein, and manufactured from such 
Formula No. 40, were not and could not be found in legit- 
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imate market for such alleged products,: but that 

161 such products were only found in the illegitimate 
markets, being illegally used in the unlawful redis¬ 
tillation, by use of illicit stills, in the unlawful recovery of 
the alcohol therein to be used for beverage purppses. 

( li) That for the reasons aforesaid, the said samples so 
submitted by the plaintiff, were refused approval, notice 
thereof given to the plaintiff herein, and that for; such rea¬ 
son, among the others hereinafter mentioned, the plaintiff’s 
application was disapproved. 

(i) That the plaintiff herein, under date of March 14, 
1928, was duly notified, for the reasons set forth in; the letter 
sent by the defendants herein to the plaintiff herein, under 
date of March 14,1928, a copy of which was attached to said 
transcript of evidence and therein marked Respondent’s 
Exhibit 11, that, in order to, in good faith, comply with the 
provisions of its said permit, it should make no further 
sales or shipments of its products to the said Foreign Opal 
Company. 

(j) That the plaintiff herein refused to so discontinue its 

sales of its said products to the said Foreign Opal Com¬ 
pany, but continued to sell all of its said products:, as it al¬ 
leges, during the year 1928, to the said Foreign Oipal Com¬ 
pany. | 

(k) That the plaintiff herein was a so-called I one-man 
corporation, substantially owned by Joseph Levin; that it 
manufactured all of its products during two days of each 
month; that its net profits from such business \fere only 
$40.00 a week; and that it sold its entire products; as it al¬ 
leged, to the said Foreign Opal Company. 

(/) That the said Joseph Levin on behalf of the; plaintiff 
herein, testified that he had made certain investigations of 
the said Foreign Opal Company, but that the Foreign Opal 
Company did not tell the said Levin, although he so re¬ 
quested, the customers to whom it sold the product^ received 
by it from the plaintiff herein. That the said Foreign Opal 
Company did not resell the products of the; plaintiff 

162 as Vitol Hair Tonic, nor did it place, on the contain¬ 
ers of such products, the permit number of the plain¬ 
tiff, as required by law, but that it sold the samd under a 
new trade name, and no trace of any such sales could be 
found; that, by reason of which dealings, it became im- 
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possible for the defendants to trace such alleged sales and 
to confirm the legitimacy of such alleged sales, and it also 
became impossible to identify any of the products of the 
plaintiff herein, alleged to have been sold as aforesaid to 
the Foreign Opal Company. 

(m) That various investigations and inspections of the 
premises of the Foreign Opal Company had been made by 
the agents of the defendant Herbert for the purpose of 
checking up on, and attempting to confirm, the alleged sales 
by the plaintiff of its products to the said Foreign Opal 
Company, and to determine the legitimacy of the business 
being done by said Foreign Opal Company, but that each of 
said inspections disclosed that there were substantially no 
business activities in and about the premises of the said 
Foreign Opal Company, and that said Foreign Opal Com¬ 
pany employed no more than two employees and had no 
sufficient equipment in its place of business to conduct such 
a business as would be required to handle the products of 
the plaintiff herein, if the same were received, as alleged, 
by the said Foreign Opal Company. 

(n) That various photographs were introduced in evi¬ 
dence, by the plaintiff herein, purporting to show certain 
business activities at the said premises of the Foreign Opal 
Company, a few days before the date of the hearing herein 
referred to; and that certain investigations, made by cer¬ 
tain of the agents of the defendant Herbert, on divers dates 
before and near the time when said photographs were taken, 
disclosed that there was no such equipment and no such 
activities in said premises as appeared to be indicated 
from the said photographs. 

(o) That the proper officer of the said Foreign Opal Com¬ 
pany advised the agents of the defendant Herbert that he 

had received a certain shipment of the manufactured 
163 products of the plaintiff herein at the Terminal 

Warehouse in said Philadelphia, during the month of 
December, 1928; that the said agents of the defendant 
Herbert ascertained and found, by investigation of said 
Terminal Warehouse during said month of December, 1928, 
that the said statements made by the said Foreign Opal 
Company as to the receipt of the plaintiff’s products, were 
false; and that by reason of said false statements and by 
reason of the said manner of dealing by the said Foreign 
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Opal Company, it became impossible to confirm thb alleged 
sales by the plaintiff of its products to the said| Foreign 
Opal Company. 

(p) That the defendants herein, although they have made 
diligent search therefor, have, at no time, been able to find, 
in the legitimate markets, either in Philadelphia, jPennsyl- 
vania, or in Washington, D. C., or elsewhere, and of the 
manufactured products produced by the plaintiff herein, or 
any of the manufactured products alleged to have been sold 
by its sole consignee, the Foreign Opal Company, of said 
Philadelphia, Pennsylvania, and none of said products, 
either of the plaintiff herein or the said Foreign Opal Com¬ 
pany have, at any time or any place, been found by the 
agents of the defendants herein, in the markets j for said 
products. 

( q ) That it was testified to in said hearing, by one An¬ 
gelo di Puppo, the proprietor of a large barbdr supply 
house in Philadelphia, and the Treasurer of the Barbers’ 
Association in said Philadelphia, that he was personally 
acquainted with all the barber supply concerns in qnd about 
said Philadelphia who were engaged in the legitimate busi¬ 
ness of dealing with barber supplies and similar products; 
that he had never had brought to his attention the said 
Foreign Opal Company; and that he had never known of 
any products of either the said Foreign Opal Cohapanv or 
of the plaintiff herein being upon the market ojr sold or 
used in any legitimate market in said Philadelphia or its 
vicinity. 

(r) That it was testified to at said hearing, by John F. 
Wyncook, the proprietor of a large barber supply house in 
the City of Washington, District of Columbia, and a mem¬ 
ber of the Vigilance Committee of the National Beauty 
and Barber Supply Dealers Association of America; that 

he was well acquainted with the barber supply trade 
164 in the vicinity of Washington, D. C., that he had 
never heard of Vitol Hair Tonic, made by the plain¬ 
tiff herein, being used or sold in any shop or stofe in said 
City of Washington; that he had never had brought to his 
attention the Foreign Opal Company of Philadelphia, 
Pennsylvania, and that he had never seen any of i its prod¬ 
ucts in the market. 

25. And still further answering said amended bill of com¬ 
plaint and the several allegations contained in the various 
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paragraphs thereof, the said defendants say that, all of the 
evidence adduced at said hearing was dulv transcribed in 
writing, that the same was argued by counsel and duly 
considered; that upon all said evidence the defendant Her¬ 
bert made the findings set forth in the copy of said find¬ 
ings attached to said transcript of the evidence, a copy of 
which findings is also attached to said amended bill of 
complaint and therein marked Exhibit F; and that, as a 
result of said findings and upon the evidence so adduced 
at said hearing, the said defendant Herbert found the de¬ 
termined that the plaintiff herein had not, in good faith, 
complied with the provisions of its permit and was not 
entitled to the confidence of the Government, and that its 
said application for a renewal of its permit, for the year 
1929, should be and was by said defendant Herbert disap¬ 
proved, and that due notice of said disapproval was given 
to the plaintiff herein by written communication, a copy 
of which is attached to the amended bill of complaint filed 
herein and therein marked Exhibit G. 


26. And still further answering said amended bill of 
complaint, said defendants say that all of the evidence 
hereinbefore mentioned and referred to, the defendant Her¬ 


bert found to be, and the defendants now say, constitutes 
sufficient and ample evidence to have warranted the action 
of the defendants in denying and refusing the said appli¬ 
cation of the plaintiff herein for the permit as prayed for 
in its said application, upon the ground, as the defendant 
Herbert has found and here states to be a fact, as is herein¬ 
before mentioned, that the said plaintiff has at all times 
wilfully refused to discontinue the use of a formula 
165 which has been shown to be used only in the disposi¬ 
tion of products, such as those manufactured by the 
plaintiff, in illegitimate channels and in no case used by 
the disposition or use of such products in legitimate chan¬ 
nels, and upon the further ground that the said Foreign 
Opal Company of Philadelphia, Pennsylvania, who is the 
alleged sole vendee of the plaintiff herein, has refused to 
disclose to the agents of the defendant Herbert, the chan¬ 
nels into which the plaintiff’s products are disposed of; 
has made false statements to the agents of the defendant 
Herbert as to the receipt by it of the plaintiff’s products; 
and has, at no time, had upon its said premises any busi- 
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ness equipment or facilities indicating any legitimate busi¬ 
ness in the dealing of such products as those manufactured 
by the plaintiff; and that the said defendant Herbert, 
thereupon found and determined, for the reasonsiaforesaid, 
that the application so made by the plaintiff herein, was 
not made in good faith nor upon a sufficient showing to 
justify the approval of the same by the defendants herein. 

27. And the said defendants, further answering said 
amended bill of complaint, say that under and by virtue of 
the law and regulations in such case made and: provided, 
said defendant Herbert, as Prohibition Administrator as 
aforesaid, was at the times hereinbefore mentioned, and is 
now by law clothed with a sound judicial discretion in de¬ 
termining, upon facts, whether the said application of the 
plaintiff herein should be granted or refused; that the said 
defendant Herbert, in the exercise of such souiid judicial 
discretion, acted upon ample and sufficient fact$, both as 
hereinbefore set out and as set forth in the transcript of 
said hearing above mentioned, in denying and refusing 
said application of the plaintiff herein; that this Honorable 
Court is not authorized or empowered by law, to disturb or 
reverse the findings of said defendant Herbert! when so 
made, unless it shall be made to appear to this Honorable 
Court, that in so doing the defendants acted arbitrarily 
or in the abuse of such judicial discretion and without any 
reasonable evidence upon which such findings vr0re based; 
and the said defendant's aver that the facts herein set forth, 

as well as the evidence adduced at said hearing above 
166 mentioned and set forth in said transcript, consti¬ 
tute ample and sufficient evidence, in the 'premises, 
to have warranted the findings of the defendant Herbert in 
refusing the said application of the plaintiff herein; that in 
so doing, the said defendant Herbert exercised his lawful 
discretion, soundly, properly, legally and lawfully; and 
that, therefore, this Honorable Court ought not; to go be¬ 
hind said findings or determination or disturb th^ decision 
of the defendant Herbert thus done. 

28. And still further answering said amended bill of 
complaint, the defendants further say that there i$ no show¬ 
ing made in said amended bill of complaint, nor aliv allega¬ 
tion or averment of fact therein, to show that such action, 
on the part of the defendant Herbert herein, whs in any 
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manner unreasonable, arbitrary or unlawful, or that the 
action of said defendant Herbert, in disapproving said 
application, was not based upon reasonable evidence; but 
the defendants say that the record of the hearing attached 
to said amended bill of complaint clearly shows that said 
action, in disapproving said application, was based upon 
reasonable evidence and was in all respects reasonable and 
lawful. 

Wherefore, the defendants James M. Doran and John F. 
J. Herbert, having answered each and all of the allegations 
in the plaintiff’s said amended bill of complaint, pray this 
Honorable Court that said amended bill of complaint and 
this suit be dismissed, the plaintiff to pav the costs. 

(Sig.) JAMES M. DORAN, 

Commissioner of Prohibition. 

(Sig.) JOHN F. J. HERBERT, 

Prohibition Administrator for the 7th District. 

(Sig.) LEO A. ROVER, 

United States Attorney. 

HAROLD W. ORCUTT, 

Assistant United States Attorney. 

167 District of Columbia, ss : 

I, John F. J. Herbert, being first duly sworn, do upon 
oath depose and say that I am the Prohibition Administra¬ 
tor for the 7th District, including the State of Maryland 
and the District of Columbia; that I am one of the defend¬ 
ants named in the above entitled cause; that I have read 
and know the contents of the foregoing answer by me sub¬ 
scribed; and that the matters and things therein set forth 
as of my own knowledge, I know to be true, and that those 
made upon information and belief, I believe to be true. 

(Sig.) JOHN F. J. HERBERT. 

Subscribed and sworn to before me this 7 day of March, 
1929. 

(Sig:) 

[seal.] 


ADA E. HORNSBY, 
Notary Public , D. C . 
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168 Memoromdum. 

Filed Mar. 18, 1929. j 

• * # * # * i • 

■ 

I think that the evidence taken before the “Hearer’’ fully 
justifies the findings and action of the defendants. 

The bill will be dismissed with costs. 

BAILEY, J. 

i 

169 Filed Mar. 21, 1929. 

7 I 

I 

i _ u 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 49453. j 

! 

Koge Laboratories, Inc., Plaintiff, j 

vs. 

i 

James M. Doran, Commissioner of Prohibition, and J. F. J. 
Herbert, Prohibition Administrator, Defendants. 

Petition for Rehearing. j 

i 

Filed Mar. 21, 1929. 

i 

The petitioner, Roge Laboratories, Inc., by Joseph Can- 
trel and H. S. Barger, its attorneys, respectfully repre¬ 
sents : 

1. The court erred in holding that, on the evidence taken 
before the hearer, the bill of complaint herein should be 
dismissed. 

2. The court erred in holding with, and following, the 

case of Chicago Grain Products Company vs. Mason, 14 
Fed. (2nd) 362, the facts of this case not calling for the ap¬ 
plication of the principle and rule laid down by said au¬ 
thority. | 

3. The court erred in holding, in effect, that defendants 
rightfully refused renewal and enjoyment of plaintiff’s per¬ 
mit for the year 1929, and, in effect, that defendants right¬ 
fully, lawfully, and properly cancelled and terminated the 
same. 
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4. The court erred in holding, in effect, that the product 
manufactured by plaintiff in accordance with the formula 
approved by the defendant Doran for such manufacture is 
subject to the terms and provisions of the National Pro¬ 
hibition Act; and that the plaintiff’s permit to manufacture 
such article may lawfully and properly be cancelled, ter¬ 
minated, or revoked in any way or manner other than that 
prescribed in the Act of November 23, 1921. 


5. The court erred in holding, in effect, that plaintiff’s 
permit could by the defendant be made to, or did, expire as 
of December 31, 192S. 

6. That ail of said matters are apparent on the face of 
the record herein, and require no averments of facts to 

support them. 

170 And the court committed other grievous errors of 
law apparent on the face of the record herein. 

Wherefore, your petitioner prays the court to grant a 
rehearing of this cause on the pleadings and record, and 
the questions of law arising therefrom and apparent from 
the face thereof. 


JOSEPH CANTREL, 

II. S. BARGER, 

Attorneys for Plaintiff. 


The United States Attorney for the District of Columbia. 


Sir: 

Please take notice that the foregoing motion will be for 
hearing on Friday, March 29, 1929, at 10:00 o’clock A. M., 
or as soon thereafter as counsel can be heard. 

JOSEPH CANTREL, 
i H. S. BARGER, 

Attorneys for Plaintiff. 

Receipt is acknowledge- of a copy of the foregoing and 
annexed Motion and Notice this 21st day of March, 1929. 

LEO A. ROVER, 

United States Attorney. 
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171 Memorandum. 

Filed Apr. 5, 1929. 

* * * # * # ! • 

i 

I find nothing in the petition for a re-hearing j to change 
my former opinion in this case. The petition willjbe denied. 

BAILEY, J. 

Final Decree. 

i 

i 

Filed Apr. 9, 1929. j 

i 

i 

# # * # # * * 

! 

i 

„ j 

This cause came on to be heard at this term! of Court, 
the same having been argued in open Court and the cause 
having been fully considered upon the record attached to 
the bill and the answer thereto, and further considered 

/ r 

upon the petition of the plaintiff herein for a rehearing 
of said cause, upon consideration thereof, it is byl the Court 
this 9th day of April, A. D. 1929: | 

Ordered, adjudged and decreed that the motibn filed by 
the plaintiff herein for a temporary injunction be and the 
same is hereby deified; and it is further 

Ordered, adjudged and decreed that the petition filed by 
the plaintiff herein for a rehearing of said cause be and the 
same is hereby denied; and it is further 

Ordered, adjudged and decreed that the bill of;complaint 
filed herein, be and the same is hereby dismissed, 1 the plain¬ 
tiff to pay costs. 

By the Court: 

JENNINGS BAILEY, 

\ Justice. 

i 

i 

172 No objection to form of decree. 

J. A. CANTREL, ; 

H. S. BARGER, 

Attorneys for the Plaintiff. 

| 

| 

From the foregoing decree the plaintiff has noted an ap¬ 
peal in open Court, to the Court of Appeals of the District 
of Columbia, and has prayed that the Court fix the penalty 
of the undertaking for costs on appeal; 
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It is, therefore, ordered that the penalty for the under¬ 
taking for costs on appeal be and the same is fixed at One 
Hundred Dollars ($100.00), or in lieu thereof the deposit 
of Fifty Dollars ($50.00) in cash with the clerk. 

JENNINGS BAILEY, 

Justice. 

Memorandum. 

April 16, 1929.—$50.00 deposited in lieu of appeal bond. 

Assignment of Errors. 

Filed Apr. 19, 1929. 

Roge Laboratories, Inc., Appellant in the within cause, 
makes and files this its assignment of errors. 

1. The Supreme Court of the District of Columbia, (Mr. 
Justice Bailey, sitting), Erred in holding as follows: 

173 “I think that the evidence taken before the 
“hearer” fully justifies the findings and action of 
the defendants. The bill will be dismissed with costs.’’ 

2. The learned Court erred in holding as follows: 

“I find nothing in the petition for a rehearing to change 
my former opinion in this case. The petition will be dis¬ 
missed.’’ 

3. The learned Court erred in entering the order or Final 
decree denying the temporary injunction prayed for by 
the plaintiff, and dismissing plaintiff’s bill of complaint, 
which said Final Decree is as follows: 
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“In the Supreme Court of the District of Colurqbia, Hold¬ 
ing an Equity Court. 

! 

J 

Equity. No. 49453. 

j 

Roge Laboratories, Inc., a Corporation, Plaintiff, 

vs. 

James M. Doran, Prohibition Commissioner, and John F. 

J. Herbert, Prohibition Administrator, Defendants. 

Final Decree. 

This cause came on to be heard at this term: of Court, 
the same having been argued in open Court and the cause 
having been fully considered upon the record attached to 
the bill and answer thereto, and further considered upon 
the petition of the plaintiff herein, for a rehearihg of said 
cause, upon consideration thereof it is by the Court this 
9th day of April, A. D., 1929: 

174 Ordered, adjudged and decreed that the motion 
filed by the plaintiff herein for a temporary injunc¬ 
tion be and the same is hereby denied; and it is further 

Ordered, adjudged and decreed that the petition filed by 
the plaintiff herein for a rehearing of said cause be and 
the same is herebv denied; and it is further 

Ordered, adjudged and decreed that the bill of j complaint 
filed herein, be and the same is hereby dismissed, the plain¬ 
tiff to pay costs. 

By the Court: 

JENNINGS BAILEY, 

Justice. 

No objection to form of decree. 

JOSEPH A. CANTREL, 

HARRY S. BARGER, ' j 

Attorneys for the Plaintiff.” 

\ 

Wherefore, Appellant prays that the decree of the Su¬ 
preme Court of the District of Columbia entered herein, 
be reversed and set aside. 

JOSEPH A. CANTREL, 

c., ! 

HARRY S. BARGER, 
Attorneys for Plaintiff ( Appellant ). 
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Service acknowledged this 19th day of April, 1929. 

HAROLD W. ORCUTT, 
Assistant U. S. Attorney, 
Attorney for Defendants ( Appellees ). 

Designation of Record . 

Filed Apr. 19, 1929. 


The plaintiff, having perfected an appeal herein to 
175 the Court of Appeals of the District of Columbia, oil 
April 9th, 1929, hereby requests the Clerk of the 
Supreme Court of the District of Columbia to prepare, at 
Plaintiff’s expense, a transcript of the record on appeal, 
including therein the following papers and proceedings, ‘ 
namely: 

1. The Bill of Complaint, together with the exhibits and 
affidavits thereto annexed. 

2. Motion for preliminary injunction, and notice. 

3. Motion to strike portion of bill of complaint, and no* 
tice thereof. 

4. Decree of March 1, 1929. 

5. Amended bill of complaint. 

6. Answer of defendants to amended bill of complaint. 

7. Memorandum opinion of March 18, 1929. 

8. Petition for rehearing. 

9. Memorandum opinion of April 5, 1929. 

10. Final Decree of April 9, 1929, with notice of appeal. 

11. Assignment of Errors. 

12. This designation of record. 

JOSEPH A. CANTREL, 

c., 

HARRY S. BARGER, 
Attorneys for Plaintiff (Appellant ). 

Dated April 18, 1929. 

Service acknowledged this 19th dav of April, 1929. 
HAROLD W. ORCUTT, 

Assistant United States Attorney , 

Attorney for Defendants . 


JAMES M. DORAN, COMMR., ET AL. 


161 


176 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

s 

I, Frank E. Cunningham, Clerk of the Supreme; Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 175, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 49453 in Equity, wherein Roge 
Laboratories, Inc., a corporation, is Plaintiff and James M. 
Doran, Commissioner of Prohibition and Johii F. J. 
Herbert, Prohibition Administrator for the District of Co- 
lumbia are Defendants, as the same remains upor| the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of June, 1929. i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

| Clerk . 

I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4978. Roge Laboratories, Inc., a corporation, appel¬ 
lant, vs. James M. Doran, Commissioner of Prohibition, 
and John F. J. Herbert, Prohibition Administrator for the 
District of Columbia. Court of Appeals, District of Colum¬ 
bia. Filed Jun. 12, 1929. Henry W. Hodges, Clprk. 
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Addition to Record per Stipulation of Counsel. 


Court of Appeals of the District of Columbia 

APRIL TERM, 1929 j 

No. 4978 I 


ROGfi LABORATORIES, INC., A CORPORATION, 

APPELLANT, I 

VS. 


JAMES M. DORAN, COMMISSIONER OF PjROIIIBI- 
TION, AND JOHN F. J. HERBERT, PROHIBITION 
ADMINISTRATOR FOR THE DISTRICT j OF CO¬ 
LUMBIA. 


FILED SEPTEMBER G, 1929. 


In the Court of Appeals of Hie District of Columbia. 

No. 4978. 

Roge Laboratories, Inc., a Corporation, Appellants, 

vs. 

James M. Doran and John F. J. Herbert, Appellees. 

s 

Stipulation to Make Addition to Be cord. 

! 

It is hereby stipulated and agreed, by and between coun¬ 
sel for the appellant herein and counsel for the I appellee 
herein, that a copy of an affidavit of one Angelo Hi Puppo 
and a copy of an affidavit of John F. Wynkoopj each of 
which affidavits are annexed hereto, and being- respectively 
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Government Exhibit No. 5 and Government Exhibit No. 6 
referred to on Page 127 of the Transcript of Record in the 
above entitled cause which said Government Exhibits Nos. 

and 6 were attached to the original record of the hearing, 
and which record was in turn attached to the Bill of Com¬ 
plaint tiled in the above entitled cause as Exhibit No. “F”, 
may be printed as an addition to the Transcript of Record 
in the above entitled cause, and read as a part of the said 
Transcript of Record, as though fully set forth on Page 127 
of said Transcript of Record. 

JOSEPH A. CANTREL. 

JOSEPH A. CANTREL, 

Attorney for Appellant. 

HAROLD W. ORCUTT. 

! HAROLD IV. ORCUTT, 

Assistant United States Attorney, 

Attorney for Appellees. 


Gov. Ex. 5. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 4G715. 

1 Roge Laboratories, Inc., Plaintiff, 


vs. 


David N. Blair and H. K. White, Defendants. 

Affidavit in Support of Defendants’ Ansicer. 

I, Angelo Di Puppo, being first duly sworn, do upon my 
oath depose and say, that I am a Citizen of the State of 
Pennsylvania, and I am the owner and proprietor of the 
Tripoli Barber Supply Co., whose place of business is lo¬ 
cated at 606 9th Street, in the City of Philadelphia, and 
State of Pennsylvania aforesaid; that said Tripoli Barber 
Supply Company is the holder of a permit No. 1481 to use 
specially denatured alcohol in the manufacture of various 
barbers’ supplies; that 1 am also the Treasurer of the Bar¬ 
bers’ Association in said Philadelphia; that I am entirely 
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familiar with the business of manufacturing barbers’ sup¬ 
plies from specially denatured alcohol, with the marketing, 
purchase, sale and use of said barbers’ supplies in jthe City 
of Philadelphia and in the vicinity thereof covering ja radius 
of sixty miles more or less; and that 1 am also (familiar 
with the various tonics and barbers’ supplies that jare gen¬ 
erally used bv barbers, and the alcoholic contents 1 of hair 
tonics and other barbers’ supplies that are commonly used 
by barbers. j 

And I do further upon oath depose and say that I am 
personally acquainted with all of the barber supply con¬ 
cerns in and about the said City of Philadelphia, vj'hich arc 
in good standing and are engaged in the legitimate!business 
of dealing in barbers’ supplies and similar products; that 
I have never heard of the Foreign Opal Company said to 
have a place of business at 115 Pine Street, Philadelphia, 
Pennsylvania, nor of the concern doing business under the 
name of Robert M. Calm, said to be doing business at 1910 
South Fourth Street, Philadelphia, Pennsylvania,! and that 
neither of said last mentioned concerns have ever been 
brought to mv attention in mv capacity as Treasurer of the 
said Barbers’ Association, nor otherwise, nor hajve T ever 
known of any product of either of said last mentioned com¬ 
panies being upon the market or sold or used by any of the 
barbers in the said City of Philadelphia or its viehjiity; that, 
from mv knowledge of the business of dealing iii barbers’ 
supplies the general practice in said trade is that barbers’ 
supplies are hair tonics are universally purchased by bar¬ 
bers in bottles and that I have no knowledge of any practice 
among said barbers of purchase or possess hair tonics and 
similar products in live-gallon tin cans or in barrels; that 
from my knowledge of the practices and usages in said 
trade the average alcoh/o/c strength of hair tcfnics com¬ 
monly used bv barbers does not exceed 65 per c^nt in vol- 
ume and that I have no knowledge of any use of! such hair 
tonics which contain 90 per cent of alcohol by volume or 
more than 90 per cent. j 

I do further depose and say that \ am the holder of a 
permit to use specially denatured alcohol as afojresaid, au¬ 
thorizing the monthly procurement and use of 500 gallons 
of specially denatured alcohol; that I have a large trade in 
the sale of barbers’ supplies and hair tonics to (barbers in 
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said City of Philadelphia and in the surrounding territory 
covering a radius of about GO miles; that in said business I 
employ twenty-two employees and operate nine trucks; and 
that in the course of this trade I find that 300 gallon- per 
month of specially denatured alcohol is an ample supply to 
meet said considerable trade. 

Further the affiant saith not. 

(Signed) ANGELO DI PUPPO. 

ANGELO DI PUPPO. 

Subscribed and sworn to before me this 14 day of March, 
A. I). 10*27. 

EDMUND D’AMBROSIO, 

Notary Public, PhilaPa. 


A true copy. Test: 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By ALF G. BUI IRM AN, 

Asst. Clerk. 

Gov. Ex. 6. 


Exhibit F. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48361. 


Roge Laboratories, Inc., a Corporation, Plaintiff, 

vs. 

James M. Dokax, Commissioner of Prohibition, and John 
F. J. Herbert, Prohibition Administrator, Defendants. 

Affidavit in Support of Defendants’ Answer. 


I, John F. Wynkoop, being first duly sworn, do upon oath 
depose and say that 1 am a member of the firm of Union 
Barber Supply Company, consisting of myself and Clarence 
AM Mothershcad, located at No. 512 Twelfth Street, North- 
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west, Washington, D. C.; that the aforesaid firm is a mem¬ 
ber of the National Beauty and Barber Supply Dealers As¬ 
sociation; that-1 am a member of the Vigilance Committee 
of said Association for the Seventh Prohibition IDistrict; 
that my said firm employs twelve persons and operates 
three trucks in the sale and delivery of barber supplies and 
hair tonics in the city of Washington and surrounding ter¬ 
ritory and that my said firm supplies two-thirds of the bar¬ 
bers of Washington, D. C., and suburbs, and does <in annual 
business amounting to approximately one hundred land fifty 
thousand dollars ($150,000.00). j 

And I do further depose and say that I am well acquainted 
with the barber trade in Washington, D. C. and its! vicinity; 
that my said firm does not handle, never did hanjdle Vitol 
Hair Tonic made by the Boge Laboratories, Inc., j and that 
I have never heard of such hair tonic in the legitimate mar¬ 
ket, nor have I ever seen any of such hair tonic ojn sale or 
in use in any shop or store in said City of Washington. 

I do further depose and say that my said firm has a per¬ 
mit to use one hundred wine gallons of specially denatured 
alcohol per month but that said firm finds it necessary to 
use upon the average only about thirty-five wine gallons per 
month, which is necessary and adequate for making its hair 
tonics and toilet preparations for this large business; that 
all such preparations made by affiant’s firm contjain sixty 
per cent or less of specially denatured alcohol and that all 
hair tonics in the legitimate market contain approximately 
fifty to sixty per cent of specially denatured alcohjol; and I 
do further depose and say that I have never heard of the 
Foreign Opals Company, said to have a place of! business 
at 115 Pine Street, Philadelphia, Pennsylvania, pr liave I 
ever seen any products upon the market from sjaid com¬ 
pany; that the affiant is able to state, from his knowledge of 
the customs of trade, that no hair tonic containing as much 
as ninety per cent of alcohol is produced by arjiy of the 
reputable barber supply manufacturing companies of the 
United States, and that all well known and reputable brands 
of hair tonics on the market contain only from fifty to sixty 
per cent of alcohd and that the use in the manufacture of 
such hair tonics as the same are used in the legitirjiate mar¬ 
ket of as high as ninety per cent of specially denatured 
alcohol, is wholly unnecessary for any legitimate! purpose. 
(Signed) * JOHN F. WYNKOOP. 



Subscribed aud sworn to before me this 22nd day of May, 
A. D. 1928. 

JOSEPH J. IDLER, 

Notary Public, Z>. C. 

A true copy. Test: 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv ALF G. BUI IR MAN, 

* 

Asst. Clerk. 


[Endorsed:] Court of Appeals. No. 4978. Roge Labo¬ 
ratories, Inc., a corporation, appellants, vs. James M. Doran 
and John F. J. Herbert, appellees. Stipulation to make 
addition to record. Leo A. Rover, United States Attorney. 
Harold AY. Orcutt, Assistant United States Attorney. 
Court of Appeals, District of Columbia. Filed Sep. (i, 192*9. 
Henry AY. Hodges, clerk. 
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No. 4978. 

Roge Laboratories, Incorporated, a corporation, 

Appellant , 

vs. 

James M. Doran, Commissioner of Prohibition , and 
John F. J. Herbert, Prohibition Administrator 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

i 

I 

Appellant, Roge Laboratories, Inc., is a Delaware 
corporation, and has its principal place of business in 
the District of Columbia. It is engaged in the manu¬ 
facture of toilet articles and toilet preparations, and 
was so engaged from the year 1921 up to and includ¬ 
ing December 31, 1928. It was possessed during all 
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of that time of a permit, which was issued to it by 
Appellees and their predecessors in office, under the 
provisions of Title III, of the National Prohibition 
Act; that said permit authorized Appellant to use 
specially denatured alcohol in the manufacture of the 
aforesaid toilet preparations, the formulae for which 
toilet preparations had theretofore been approved by 
Appellees. (R. pp. 2, 3.) A copy of said permit ap¬ 
pears in the record (pp. 8, 9, 10). Said permit was in 
full force and effect throughout the entire year 1928. 
(R. p. 2.) That on or about December 28, 1928, Ap¬ 
pellees by letter notified Appellant that the latter’s ap¬ 
plication for renewal of its aforesaid permit for the 
year 1929 had been denied or disapproved, R-3. Said 
letter, containing the reasons for such denial appears 
in record, R-ll. No notice, citation, or hearing, of 
any kind was accorded to Appellant, as provided by 
law. The effect of said refusal by Appellees to renew 
said permit for 1929 was to terminate said permit as 
of December 31, 1928, and to close up Appellant’s 
business, R-3, 4. Thereafter, Appellant requested Ap¬ 
pellees to grant a hearing on the charges or grounds 
advanced for the refusal to renew permit, and such 
hearing was granted, R-4. Testimony of witnesses 
was taken, and a complete transcript thereof appears 
of record, R-13 to 127, incl. Upon conclusion of this 
hearing Appellees made a finding sustaining their pre¬ 
vious action in denying the renewal of permit for 1929, 
R-5. i Appellant, by counsel at said hearing, raised 
objections to the sufficiency in law of the terminating 
of Appellant’s permit by time limitation, without no¬ 
tice and hearing, and that Appellees had been guilty 
of laches in taking such action, and that no evidence 
of any violation was shown on the part of Appellant, 
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which objections and arguments thereon were nojt re¬ 
duced to writing, R-134. The pertinent facts, in sO far 
as they are important in this action, adduced af the 
hearing aforesaid are (1) Appellant had a permit, 
originally issued to it in the year 1921, and which; was 
continued, extended, and renewed, from time to time, 
and was in full force and effect throughout the year 
1928, R-13, 26, 106, 8; (2) This permit authorize^ the 
use of specially denatured alcohol in the manufacture 
of toilet preparations, one of which preparations! was 
a product named “Vitol Hair Tonic,’’ R-8, 26, 106; 
This preparation “Vitol Hair Tonic” was originally 
approved by Appellees in the year 1921, and the u$e of 
specially denatured alcohol formula 39-A authorized 
therein, R-106; At Appellant’s request later ini the 
year 1921, this authorization was changed to the use 
of specially denatured alcohol formula 39-B, R^106; 
The formula of Appellant for this “Vitol”, which; was 
originally approved by Appellants, called for the! fol¬ 
lowing ingredients; viz., oz. essential oils, 2 ! ozs. 
castor oil, 85 per cent specially denatured alcohol,! and 
a quantity sufficient of water to make one gallon £ At 
Appellant’s request Appellees in December, 192lj ap¬ 
proved a change in said formula, increasing the alco¬ 
holic content from 85 per cent to 95 per cent, R-107; 
that thereafter, in the year 1922, at Appellant’s reqluest 
the Appellees authorized the use of specially denatured 
alcohol formula No. 40, in the manufacture of ! this 
“Vitol,” R-108; (3) Appellant at all times manufac¬ 
tured this “Vitol” in accordance with the formula so 

i 

approved, R-93; and such 4 ‘Vitol” is unfit for use for 
beverage purposes, R-93; (4) Near the end of October, 
1926, Appellees by letter requested Appellant to sub¬ 
mit a modified formula for this “Vitol,” R-109; ;Ap- 
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pellant thereupon conferred with Commissioner Doran, 
the Appellee, and later requested Appellant to see if 
there was any possible way to change the formula, 
R-29; Appellant thereafter further communicated with 
Appellees by letters dated Nov. 1, 1926, and Feb. 21, 
1927, thereon, R-30, 109, 110, and set forth therein its 
inability to modify the formula for “Vitol,” and the 
reasons therefor; To these letters Appellees never re¬ 
plied, and they were apparently satisfied with the rea¬ 
sons therein set forth, because they did nothing fur¬ 
ther in any manner with respect to a possible modi¬ 
fication of the “Vitol” formula for practically an en¬ 
tire year, during all of which time Appellant continued 
the manufacture of this “Vitol,” R-31, 112; then on 
January 28, 1928, Appellees again wrote Appellant 
that an examination of this “Vitol” disclosed that it 
contained substantially the amount of oils specified in 
its formula, but that such oils are of such a nature 
that tile product in which used will yield potable al¬ 
cohol by simple manipulation and distillation, and re¬ 
quested Appellant to discontinue the use of such oil, 
and revise the formula, R-112; Appellant responded 
that for the same reasons which it previously ad¬ 
vanced it could not modify the “Vitol” formula, R-32, 
113; Appellant continued to manufacture “Vitol” 
throughout the remainder of the year 1928, and nothing 
further was said about it by Appellees,—except that 
the declination of Appellant to modify its formula for 
“Vitol” was advanced as one reason for Appellees’ 
denial of renewal of permit for 1929, as set forth in 
letter of Appellees to Appellant, dated Dec. 28, 1928, 
R-ll; (5) Appellees, on March 14, 1928, wrote Appel¬ 
lant to cease selling its “Vitol” to a purchaser named 
Foreign Opal Company in Phila., Pa., and set forth in 
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said letter that an investigation by Appellees had dis¬ 
closed that said purchaser was not disposing of the 
“Vitol,” purchased from Appellant, in a legitimate 
manner, R-32, 113, 114, and Appellees expressed the 
OPINION that the purchaser was diverting the prod¬ 
uct to unlawful purposes; said letter set forth no facts 
of such diversion; Appellant responded to this letter, 
and declined to cease from selling said purchaser in 
the absence of facts showing an illegitimate disposi¬ 
tion of the products, and volunteering to cease isuch 
sales wdien and if any such facts were shown, Rfll5; 
No further action whatsoever was taken by Appellees 
on this matter from March until December, 1928, when 
this declination by Appellant to cease from selling 
said purchaser was likewise advanced as a reason for 
denying renewal of the permit for 1929, R-ll; (6) 
This purchaser appeared at the hearing, and admitted 
purchasing the “Vitol” product from Appellant,! and 
stated that when he bought same, he removed it from 
the containers in w r hich it was shipped to him by Ap¬ 
pellant, and resold same in different sized containers 
under his own trade name and labels, R-53; that he 
has been in business since the year 1920, and that he 
has purchased “Vitol” from Appellant for three or 
four years, R-49; (7) There is evidence of record to 
show how this purchaser disposed of his products, j and 
to whom some of it was sold, and it is this method of 
business by the purchaser which Appellees object to, 
and seek to hold the Appellant responsible for; and 
it is significant to note that this purchaser is continu¬ 
ing to do business without molestation in any way, land 
no action of any kind has ever been taken against him ; 
(8) That Appellees, after denying renewal of permit 
for 1929, canceled the bond which Appellant had given 
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in support of its permit, and made the admission that 
Appellant has presented satisfactory evidence of the 
legal disposition of all intoxicating liquor procured 
or possessed under its permit, R-12,13. 

STATUS. 

Appellant, on Feb. 19,1929, filed its bill of complaint 
for injunction, and on March 1, 1929, its amended bill, 
praying inter alia, that appellees be enjoined from con¬ 
tinuing to deny renewal of permit for the year 1929, 
and that the decision of appellees in denying such re¬ 
newal be reviewed and reversed, R-134, 135. Answer 
was then filed, R-136. Appellant moved for a pre¬ 
liminary injunction, R-127, which was denied, R-155, 
and the bill dismissed. Appellant filed petition for re¬ 
hearing, supported by brief, which petition was denied, 
R-157. The opinions and decrees of the lower Court 
thereon Appellant says are errors, and brings its ap¬ 
peal, R-158,159. 


THE ISSUES. 

Appellant’s main contentions are (1) That the Com¬ 
missioner of Prohibition has no authority in law to 
terminate by time limitation a permit once issued au¬ 
thorizing the use of specially denatured alcohol in the 
manufacture of toilet preparations which are unfit for 
use for beverage purposes; (2) That Appellees, by 
refusing to renew the permit for the year 1929, with¬ 
out any notice and hearing, acted contrary to law, and 
invaded the property rights of Appellant, without due 
process of law; (3) That Appellees by their inaction 
and delay in taking steps against Appellant’s permit 
from March, 1928, until December, 1928, were guilty 
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of laches; (4) That Appellant’s product “Vitol” was 
absolutely exempt from the provisions of the National 
Prohibition Act; (5) That there is no evidence what¬ 
soever of any violation by Appellant of the terms of 
its permit, or of the provisions of the National Prohi¬ 
bition Act or regulations, or of the liquor laws of j any 
State, and no evidence to show any breach of faith on 
the part of Appellant, to warrant the revocation or 
denial of its permit. 

i 

ARGUMENT. j 

L | 

The Commissioner of Prohibition Has no Authority 
in Law to Terminate, by Time Limitation, a Per¬ 
mit Once Issued Authorizing the Use of Specially 
Denatured Alcohol in the Manufacture of Tpilet 
Preparations Which Are Unfit for Use for Bev¬ 
erage Purposes. 

I 

This heading involves the question of whether a 
basic permit once granted to the manufacturer of a 
non-beverage “article” can be revoked otherwise than 
in the method prescribed by Congress for the revoca¬ 
tion of a permit by Section 9, Title II, of the National 
Prohibition Act. Expressed differently, it is whether 
such a permit can be annulled by the expedient of 
granting it for a year so that it will expire by time 
limitation,—thus requiring the permittee to apply for 

i 

a renewal thereof, and thereby submitting his clainji to 
a permit to the exercise of the discretion of the Com¬ 
missioner. The argument in support of the time limi¬ 
tation of the permit begins and ends with the provi¬ 
sion in one clause of Section 6, Title II, of said Act, 
which undoubtedly limits all permits there mentioned 


i 
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to an expiration date. It is jnst as clear, however, 
that this clause refers to permits to produce * 4 liquor” 
as defined in the Act, and that it does not refer to per¬ 
mits to manufacture the * 4 articles ,’ 9 the manufacture 
of which is provided for in Section 4, Title II, of said 
Act. The clause in said Section 6, of Title II, pro¬ 
vides with respect to time limitation, as follows: 

“Sec. 6. No one shall manufacture, sell, pur¬ 
chase, transport, or prescribe any liquor without 
first obtaining a permit from the Commissioner so 
to do, * * *” (italics mine.) 

“All permits to manufacture, prescribe, sell, or 
transport liquor, may be issued for one year and 
shall expire on the 31st day of December next 
succeeding the issuance thereof: PROVIDED, 
That the Commissioner may without formal appli¬ 
cation or new bond extend any permit granted 
under this Act or laws now in force after August 
31 in any year to December 31 of the succeeding 
year: PROVIDED further, That permits to pur¬ 
chase liquor for the purpose of manufacturing or 
selling as provided in this Act shall not be in force 
to exceed ninety days from the day of issuance. 
A permit to purchase liquor for any other purpose 
shall not be in force .to exceed thirty days. * * *” 
(Italics mine.) 

It will be observed that the said Section 6, deals with 
potable “liquor,” that is, liquor fit for beverage use. 
Potable liquor (which includes raw alcohol) is defined 
in the said Act by enumeration and designated as 
“liquor,” Section 1, Title II, as follows: 

“When used in Title II and Title III of this Act 
(1) the word “liquor” or the phrase “intoxicat¬ 
ing liquor” shall be construed to include alcohol, 
brandy, whisky, rum, gin, beer, ale, porter, and 



9 


wine, and in addition thereto any spiritou^, vin¬ 
ous, malt, or fermented liquor, liquids, and! com¬ 
pounds, whether medicated, proprietary, patented, 
or not, and by whatever name called, containing 
one-half of 1 per centum or more of alcohol by 
volume which are fit for use for beverage pur¬ 
poses.” * * * 

i 

i 

Congress recognized the distinction between potable 
“liquor” and liquor which is non-potable but which 
may be rendered potable by unlawful manipulation 
and deals separately with each. Non-potable products 
or articles, into the manufacture of which alcohol en¬ 
ters as an ingredient, are likewise defined by enumera¬ 
tion and designated and distinguished as “articles.” 
None of the potable liquors (other than alcohol itself) 
and indeed none of the “articles” which are non- 
potable can be produced without a supply of albohol, 
and there are safeguards thrown around each against 
illicit products, as well as the production of alcohol 
itself. Section 4, Title II, of said Act, provides in 
part, as follows: 

“Sec. 4. The articles enumerated in thi$ Sec¬ 
tion shall not, after having been manufactured and 
prepared for the market, be subject to the provi¬ 
sions of this Act if they correspond with tide fol¬ 
lowing descriptions and limitations, namely:! * * * 
(d) Toilet, medicinal, and antiseptic prepara¬ 
tions and solutions that are unfit for use for bev¬ 
erage purposes.” * * * (Italics mine. ) j 

The permit here in issue is one authorizing the use 
of specially denatured alcohol in the manufacture of 
the articles mentioned in paragraph (d) of Section 4, 
Title II, supra, R-8, 9. Denatured alcohol, and spe- 


i 

i 
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i 

i 
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cially denatured alcohol, have been expressly defined 
in Regulations No. 3, of the Treasury Department, Bu¬ 
reau of Prohibition, revised August, 1927, in Article 
88, thereof, as follows: 

“ Denatured alcohol is ethyl alcohol to which 
has been added such denaturing materials as ren¬ 
der the alcohol unfit for use as an intoxicating 
beverage. It is free of tax and is solely for use 
in the arts and industries.” 

‘ 4 Specially denatured alcohol is ethyl alcohol so 
treated with denaturants as to permit of its use 
in a greater number of specialized arts and indus¬ 
tries than completely denatured alcohol. The 
character of the denaturant or denaturants is such 
that it may be sold, possessed, and used only pur¬ 
suant to permit and bond except as otherwise 
provided herein.” 

Now, we have the proposition that Appellant under 
its permit used a substance, namely, specially de¬ 
natured alcohol, which is itself unfit for use for bev¬ 
erage purposes, and by adding thereto other ingredi¬ 
ents, R-107, made an entirely new substance altogether, 
namely, a toilet preparation or 44 article,” named 
“Vitol.” In other words the specially denatured al¬ 
cohol completely lost its identity as such, and by the 
compounding with other substances it merged into a 
new entity. This new entity, namely, “Vitol Hair 
Tonic,” is admitted by Appellees to have been made 
according to approved formula, R-93, and was unfit 
for use for beverage purposes, R-93. Being so, the 
product falls squarely within the exemption of Section 
4, Title II, of the said Act, and consequently, is en¬ 
tirely without the scope and operation of the said Act. 

Section 6, Title II, supra, has absolutely no relation 



I 
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to denatured alcohol, and there is, therefore, no statu¬ 
tory provision which sets a term to such permits, 
whether they assume to be issued pursuant to; said 
Section 4, Title II, supra, or Section 13, Title III, of 
the said Act. Section 6, uses the word “liquor” yhich 
is defined by Section 1, supra, and is clearly to be con¬ 
fined to beverages. It is true that Section 6 uses the 
word “alcohol,”—but that especially in its context 
precludes denatured alcohol which is not potable. 
“Liquor” includes alcohol,—but it does not include 
denatured alcohol. Consequently, a permit once issued 
to use denatured alcohol in the manufacture of : non- 
beverage “articles” or toilet preparations doe& not 
terminate by operation of law,—nor has the Commis- 
sioner of Prohibition any authority in absence of law 
to place a time limit upon this class of permit, by way 
of regulation. Under a fundamental principle of law 
the specific inclusion of a time limit as to certain classes 
of permits is the exclusion of a time limit as to others. 
The fact, therefore, that the Act itself specifically 
limits the time in which certain permits to use intoxi¬ 
cating liquors so that the same expire on December 31, 
of the calendar year, can leave no other construction 
than that it is unlawful for the Appellees to attempt 
to place a time limit on other permits. In other wbrds, 
the Commissioner of Prohibition cannot do by way of 
regulation that which he is not permitted to do by! law. 
Any other construction would permit the Appellees to 
abridge and enlarge the statute at will. See the cajse of 
U. S. vs. United Verde Copper Co., 196 U. S. 20^-215, 
where the Court, inter alia, said: 

i 

j 

“If rule 7 (of the regulations of the Secretary 
of the Interior) is valid, the Secretary of thb In- 
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terior has the power to abridge or enlarge the 
Statute at will. If he can define one term, he can 
define another. If he can abridge, he can en¬ 
large. Such power is not regulation, it is legisla¬ 
tion. The power of legislation was certainly not 
intended to be conferred upon the Secretary.” 

and the following cases to the same point: 

Oertel vs. Gregory, 270 Fed. 789, 

U. S. vs. Sanders Brewery, 64 U. S. L. ed., 229, 
U. S. vs. George, 288 U. S. 14, 

U. S. vs. Antikammis Co., 231 U. S. 666, 

Waite vs. Macey, 246 Fed. 605, 

Fielder vs. Moss, 287 Fed. 934, 

Polk vs. Page, 276 Fed. 128, 

Stroll vs. Davis, 8 Fed. (2nd.) 773. 

In the case at bar Appellees have likewise attempted 
to legislate by way of regulation. Despite the fact 
that Section 6, Title II, of the National Prohibition 
Act, places no limitation as to time of duration of per¬ 
mits to use denatured alcohol,—the Prohibition Com¬ 
missioner promulgated the following regulation estab¬ 
lishing a time limit as to such permits, namely, Article 
113, Regulation No. 3, Treasury Department, Bureau 
of Prohibition, revised August, 1927, as follows: 

“* * * permits to use specially denatured al¬ 
cohol in force and effect on the effective date of 
these regulations shall expire on December 31, 
1928, unless renewed; all permits hereafter is¬ 
sued, if issued prior to September 1 of any cal¬ 
endar year, shall expire on December 31 of the 
same year; and, if issued after August 31 of any 
calendar year, shall expire on December 31 of the 
succeeding calendar year, unless duly renewed.” 
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It will plainly and palpably be seen that the language 
quoted is an enlargement upon the language of Section 
6, Title II, of the said Act, and amounts to an amend¬ 
ment of the said Act. This so-called regulation, under 
the authorities above cited, is unquestionably null and 
void. Having shown that no provision exists in law 
for terminating Appellant’s permit by time limitation, 
it now remains to be shown just how such permits may 
be terminated. The following cases clearly and con¬ 
vincingly illustrate the point that a permit authoriz¬ 
ing the use of denatured alcohol in the manufacture of 
11011 -beverage 44 articles” are not limited, and camijot be 
limited under existing law, as to time of duration, that 
they cannot be made to expire annually, that they I need 
not be renewed yearly, nor can they be revoked, or 
suspended, or nullified, either temporarily or perma¬ 
nently, so as to dispense with the necessity of hearing 
and proof of ground of denial or revocation, and no 
regulation can be promulgated which would have such 
effect. In other words these cases uniformly hold that 
before such a permit may be terminated there mu$t be 
a substantial compliance with the provisions of j Sec¬ 
tions 5 and 9, Title II, of the National Prohibition! Act, 
pursuant to notice and hearing: 


Casper vs. Doran, 30 Fed. (2nd.) 400, j 
Glenw r ood Ind. Dist. Co. vs. Doran, 30 Fed. 
(2nd) 818, 

Higgins vs. Foster, 12 Fed. (2nd.) 646, 

Smith vs. Foster, 15 Fed. (2nd.) 115, 

Weste vs. Campbell, 21 Fed. (2nd.) 771, 

Stroh Products vs. Davis, 8 Fed. (2nd.) 773, 
Fred Feil Brg. Co., vs. Blair, 2 Fed. (2nd.) 1879, 
Rock vs. Blair, 13 Fed. (2nd.) 1004, 

Roge Labs. vs. Doran, Equity #45,443, Si C., 

d. of c., 





14 


Jos. Fleming v. Andrews, Eq. #1624, U. S. Dist. 

Court, Western District of Pa., copy attached, 
Fine vs. Andrews, Eq. #1707, U. S. Dist. Court, 
West. Dist. Pa., copy attached. 

Higgins vs. Foster, supra, was before the Circuit 
Court of Appeals, Second Circuit, and it squarely faces 
and very helpfully discusses the question presented in 
the case at bar. The Court there held that it was im¬ 
proper to terminate a permit for the manufacture of 
denatured alcohol under a regulation that all permits 
should expire on December 31, 1925, without first giv¬ 
ing 15 days’ notice and serving statement of facts on 
which such revocation was based. It expressly held 
that the hearing provided for in Section 9, Title II, of 
the National Prohibition Act, should first be granted 
before terminating such permit. The value of the rul¬ 
ing in this case is enhanced by the circumstances that 
the Court was of the opinion that the fact merits of 
the case before it would have supported a revoking 
citation. The Smith vs. Foster case, supra, is to the 
same effect as the Higgins case. 

Rock vs. Blair, supra, fully supports the view that a 
basic permit is a recognition of the right to manufac¬ 
ture a non-beverage ‘ 4 article,” and that this confers 
the right to a supply of alcohol which cannot be refused 
otherwise than by a revocation of the permit. 

Casper vs. Doran, supra, held that the provisions of 
Sectidn 6, Title II, National Prohibition Act, do not ap¬ 
ply to permits authorizing the use of denatured alcohol 
in the manufacture of non-beverage 4 ‘articles,” in 
regard to expiration by time limitation, and that such 
permits cannot be made to expire annually, and that 
regulations as to expiration or revocation of such per- 
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mits cannot be made to dispense with the necessity of 
hearing and proof of ground for revocation. 

Glenwood Ind. Dist. Co. vs. Doran , supra, held that 
permits such as the one in question in the case &t bar 
cannot be made to expire annually. 

Weste vs. Campbell, supra, held that a permit of the 
kind here in question cannot be revoked, or suspended, 
or nullified, either temporarily or permanently,! with¬ 
out a substantial compliance with Section 9, Title IT, 
National Prohibition Act, and that no regulation can 
be promulgated which would have such effect. 

Stroll Products Co. vs. Davis, supra, is analogous to 
the case at bar, and the Court there held that before a 
permit may be denied renewal the hearing provided in 
the National Prohibition Act must be given. If held 
too, that such hearing must be accorded before thie per¬ 
mit might be revoked or a renewal denied. And this 
case is most important on the point, in that, it j deals 
with a “liquor” permit, and not with a permit to 
manufacture non-beverage “Articles.” 

Fell Brg. Co. vs. Blair, supra, held, inter alia^ that 
the Prohibition Commissioner may refuse to extend 
or renew a permit,—but he cannot do so without first 
granting the applicant for renewal a hearing, j This 
case, too, deals with a “liquor” permit. 

Jos. Fleming <& Son Co. vs. Andrews, supra, held that 
a refusal to grant a renewal of a permit to purchase 
liquor without first according the citation and hearing 
provided for in Section 9, Title II, of the National Pro¬ 
hibition Act, is arbitrary and unlawful. This case, too, 
is a liquor permit case. 

In the Stroh, Feil, and Fleming cases, supra, it will 
be observed that the permits there concerned j were 
“liquor” permits, as contrasted to the permit i|n the 
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ease at bar, which is a permit to use denatured alcohol 
in the manufacture of non-beverage * 4 Articles.’* These 
three cases are cited to show that even in the case of 
“liquor” permits the Courts will not allow the termi¬ 
nation of such permit without the granting of a notice 
and hearing. If this be so in the case of a “liquor” 
permit, upon which the law imposes a time limitation, 
then a fortiori, should it be so in the case of a permit 
whereon the law imposes no such restriction. 

Fine vs. Andrew's, supra, involved a permit similar 
to the one in the case at bar. In that case the Prohibi¬ 
tion Commissioner refused a renewal of a permit to 
manufacture non-beverage “articles,” without grant¬ 
ing a citation and hearing prior to such action. The 
Court held such action to be arbitrary and unlawful. 

Roge vs. Doran, supra , arose in the District of Co¬ 
lumbia, and involved the denial of a renewal of permit. 
The Court held that it was denied without the hearing 
prescribed by law. 

II. 

Appellees, by Refusing to Renew the Permit for 1929, 
Without Giving Any Notice or Hearing, Acted 
Contrary to Law, and Invaded the Property 
Rights of Appellant Without Due Process of Law. 

The denial of the right to have a permit to use or to 
deal in or to purchase specially denatured alcohol, 
without a hearing, is not due process of law, and 
amounts to an invasion of property rights. 

Gautieri vs. Sheldon, 7 Fed. (2nd.) 408, 
Vollmer vs. Blair, 2 Fed. (2nd.) 469, 

Mahoney Mfg. Co. vs. Doran, copy attached, 
Roge Labs. vs. Doran, Eq. #45,443, S. C., D. 
of C., 

Gross vs. Doran, copy attached. 
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The National Prohibition Act in Section 5, Title II, 
sets up the machinery whereby a permit may be I ter¬ 
minated, for non-compliance with the provisions of 
law. This Section provides for notice and hearing, 
and it specifically pertains to permits authorizing! the 
manufacture of the “articles” enumerated in Section 
4, Title II, of said Act, and this includes the per¬ 
mit in the case at bar. No such notice or hearing was 
given the Appellant herein. Section 2, of the Wxllis- 
Campbell Act, of November 23, 1921, as amendatory 
of the National Prohibition Act also sets up the ma- 
chinery wherein a change in formula may be Com¬ 
pelled,—but only after notice and hearing. And such 
Section likewise by enumeration specifically desig¬ 
nated the “articles” is subdivisions b, c, d, and e, of 
Section 4, Title II, which includes the “article” niade 
by Appellant. No such notice and hearing as is con¬ 
templated in such Section of law was ever accorded 
Appellant. The only other Section of law under which 
the permit of Appellant could be terminated is Sec¬ 
tion 9, Title II, of the National Prohibition Act, |and 
no such notice and hearing as is therein provided; for 
was ever accorded Appellant. All of these provisions 
of law for the orderly conduct of terminating Appel¬ 
lant ’s permit were completely ignored by Appelleejs. 

III. | 

Appellees, by Their Inaction and Delay in Taking 
Steps Against Appellant's Permit from March 
Until December, 1928, Were Guilty of Laches] 

Appellees denied renewal of Appellant’s permit un¬ 
der date of Dec. 28,1928, R-ll, and advanced two rea¬ 
sons for such action, which reasons substantially are: 
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(1) that Appellees had notified Appellant that its 
product “Vitol Hair Tonic’’ has been held by Gov¬ 
ernment chemists to be a preparation which yields 
potable alcohol upon simple distillation and manipula¬ 
tion, and had requested Appellant to modify its for¬ 
mula therefor, and Appellant had declined so to do, 
and (2) that Appellees had notified Appellant that the 
latter must cease from selling its “Vitol Hair Tonic” 
to the purchaser named as Foreign Opal Co., and this 
also the Appellant declined to do. From these declin¬ 
ations Appellees concluded that Appellant had not 
acted in good faith with respect to its permit. Now, 
the last request made by Appellees to Appellant to 
modify its “Vitol” formula was in January, 1928, and 
the request to cease selling to Foreign Opal Co., was 
in March, 1928. At those times the Appellees were 
in full and complete possession of all the facts and cir¬ 
cumstances upon which they denied renewal of Appel¬ 
lant’s permit, yet they took not one single step looking 
toward the termination of such permit by proper pro¬ 
cedure, but sat idly by and tacitly consented through¬ 
out all the months from January and March, 1928, to 
December, 1928, to the manufacture by Appellant of 
its “Vitol,” and to the sale by Appellant thereof to 
said Foreign Opal Co., and all the while leading Ap¬ 
pellant to believe that its answers to the requests afore¬ 
said were accepted and concurred in. This delay Ap¬ 
pellant says is laches, and is contrary to the letter and 
spirit of the National Prohibition Act. 

Laches is the neglect, for an unreasonable and unex¬ 
plained length of time, under circumstances permitting 
of diligence, to do what in law should have been done. 
More specifically it is inexcusable delay in asserting 
a right: 
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Walter vs. Pennington, 29 Fed. (2nd) 912, j 
Fleming vs. Andrews, copy attached, j 
Fine vs. Andrews, copy attached, 

Matheson vs. Craven, 247 Fed. 223, 226, 

U. S. vs. Winona R. R. Co., 165 U. S. 483, 

an implied waiver arising from knowledge of existing 
conditions and an acquiescence in them: 

i 

i 

i 

Hansell vs. Downing, 17 Pa. Sup. 235, 240, | 
Oneal vs. Moore, 78 W. Va., 296, 307, j 
Patterson v. Chrisman, 55 Ind. A. 331, 

I 

such neglect to assert a right as, taken in conjunction 
with lapse of time more or less great, and other pir- 
cumstances showing prejudice to an adverse party, op¬ 
erates as a bar in a Court of Equity: 

j 

Hansen vs. Slick, 216 Fed. 164,172. 


Appellant's Product “Vitol" Was Absolutely Exempt 
from the Provisions of the National Prohibition 
Act. | 

The record clearly and convincingly shows that Ap¬ 
pellant at all times manufactured its “Vitol Hair 
Tonic" in accordance with approved formula, and that 
it was unfit for use for beverage purposes. This, is 
admitted by Appellees own witnesses, R-93. It then 
falls squarely within the language of Section 4, Title 
II, National Prohibition Act, as being a 

“toilet * * * preparation * * * unfit for use for 
beverage purposes," 
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and thereby under the language of said section is not 

“subject to the provisions of this Act” * * * 

“Vitol” is admittedly a toilet preparation, is admit¬ 
tedly made according to approved formula, and is ad¬ 
mittedly unfit for use for beverage purposes. It, there¬ 
fore, corresponds to the descriptions and limitations of 
said Section 4, Title II, and is absolutely exempt from 
the provision of the National Prohibition Act. Now, 
if this product is exempt from the said Act altogether, 
—how can any steps be taken by the Prohibition Offi¬ 
cials to compel Appellant to modify formula? The an¬ 
swer is that no such steps can be taken in the absence 
of evidence that Appellant is diverting such product 
to unlawful channels, or is conniving with others so 
to do. And any such evidence can only be adduced 
pursuant to citation and hearing, and no such citation 
and hearing was accorded Appellant prior to denial of 
renewal. 

V. 

There is no Evidence That Appellant. Had Violated 
the Terms of Its Permit, or the Provisions of Law 
or Regulations, and no Evidence to Show Any 
Breach of Faith on the Part of Appellant, to War¬ 
rant the Revocation or Denial of Renewal of Its 
Permit. 

It has been conclusively and convincingly shown that 
Appellant manufactured its “Vitol” according to ap¬ 
proved formula, and that it was a toilet preparation 
unfit for use for beverage purposes, R-93. It comes, 
therefore, squarely within the language of Section 4, 
Title II, of the National Prohibition Act, and is exempt 
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| 

| 

| 

from the provisions of such Act. This being sq, the 
Appellant was well within its rights to decline to ipodi- 
fy its formula therefor, from time to time to satisfy 
the whims and caprice of various officials,—especially 
so in the absence of any facts tending to show that Ap¬ 
pellant had diverted his product to unlawful channels, 
or had connived with others so to do. Any such 
thought along these lines is entirely dispelled when 
the Appellees give Appellant a clean bill of health 
when they cancelled the bond which Appellant had 
given to support his permit, by saying that Appel¬ 
lant had 

* 1 presented satisfactory evidence of the legal 
disposition of all intoxicating liquor procured or 
possessed thereunder.” * * * 

This is a damaging admission by Appellees that Ap¬ 
pellant had complied with the terms of its permit, and 
of the law and regulations. If they had any evidence 
at all upon which to deny the Appellant a permit,— 
they would have proceeded against his bond, j And 
there is not a single word in the entire record to j show 
that Appellant’s product “Vitol” was diverted ip any 
manner from lawful channels, or that is was manipu¬ 
lated or redistilled into potable alcohol. The ! most 
the record can ever hope to disclose is that the prod¬ 
uct “Vitol” is such a product that if it did fall into 
the hands of a bootlegger it might be manipulated or 
redistilled into a potable liquor by a process of dis¬ 
tillation. But this may be so of any product which 
contains alcohol as an essential ingredient. Now let 
us go one step further,—let us follow this “Vitol” 
product into the hands of a purchaser. For the sake of 


i 

! 

i 


i 
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argument let us assume this purchaser redistills or 
manipulates this “Vitol” and procures potable alcohol. 
Certainly the seller of the “Vitol” has violated no 
provision of permit or of law, in the absence of col¬ 
lusion or connivance on its part with the person who 
so redistilled the product. No such charge is made 
in this case that either the Appellant or his purchaser 
so redistilled or manipulated the product as to produce 
potable liquor, and none could be made. The record 
will disclose that Appellant’s purchaser had been buy¬ 
ing this “Vitol” product for upwards of three years, 
and that said purchaser had been in the business of 
buying and selling toilet articles since the year 1920, 
R-49, 53; that the purchaser would remove the prod¬ 
uct from the containers in which it was purchased 
from Appellant, and place it in his owm containers of 
various sizes and descriptions, and sell it under his 
own trade name and labels, R-53. It is the manner 
in which this purchaser receives, and disposes of this 
4 ‘Vitol” product which displeases the Appellees, and 
has led them to ask Appellant to cease from selling 
this purchaser. Absolutely no evidence is shown that 
this purchaser has diverted any of such product to 
illegitimate channels, and no steps of any kind have 
ever been taken against said purchaser. Appellant 
volunteered to cease selling this purchaser when and 
if Appellees would produce facts that such purchaser 
was not disposing of said product legitimately, R-115, 
but no such facts were ever shown, and that purchaser 
is continuing to do business unmolested. The Courts 
are uniform in holding that in the absence of evidence 
of agency, or connivance or collusion on the part of 
the permittee and the person to whom he sells his 
products, to divert such products to unlawful channels, 
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—the permittee is not required by law to take steps 
to ascertain the character of the persons to whomj he 
sells his products, and the burden of showing siich 
agency, connivance, or collusion is upon the Commis¬ 
sioner. And the provisions of Section 4, Title II, of 
the said Act, in exempting such products from the 
Act, indicates a contrary intent: ! 


Bernard Singer vs. Doran, copy attached. ; 
Gross vs. Doran, copy attached, 

Salikoff vs. Doran, copy attached, 

W. H. Long v. Campbell, 28 Fed. (2nd.) 422, 
Weste v. Campbell, 21 Fed. (2nd.) 771, j 
Roge Labs. v. Doran, S. C., D. of C., |1 
#45,443. ! 


Eq. 


On the question of attempting to compel permittee 
to modify formula for a toilet preparation, see! the 
case of Douce Odeur, Inc., vs. Herbert, U. S. Dist. 
Court, Md., June, 1929, unreported. A copy of the 
bill, answer, and decree is attached. There the pro¬ 
hibition officials issued an order to the permittee to 
desist from manufacturing and selling a toilet prep¬ 
aration for the reason that it was a product from #hich 
potable alcohol could be obtained by a process of sa¬ 
ponification and distillation, and called upon permit¬ 
tee to modify its formula therefor. The permittee 
brought suit in Equity to enjoin the Prohibition Of¬ 
ficials from interfering with the manufacture and sale 
of such product. It will be noted, too, that the! Pro¬ 
hibition Officials set forth in their answer that 1 said 
permittee was disposing of such products to objec¬ 
tionable purchasers. The Court issued an injunction 
restraining the interference with the manufacture and 
sale of the product. 

W. H. Long & Co. vs. Campbell, supra, held th^t the 
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stock of a corporate permittee is owned by a corpor¬ 
ation whose permit has been revoked is ground for 
revocation only where agency or co-operation in vio¬ 
lation of law is shown. 

Roge Labs. vs. Doran, supra, held that the fact that 
certain purchasers of permittee’s products were 
merely under suspicion justified no extreme measure 
against them (the purchasers) and much less against 
the permittee in the absence of facts tending to show 
that permittee and patrons were colluding or conspir¬ 
ing together to violate the prohibition laws. 

Weste vs. Campbell, supra, involved sales of toilet 
preparations by a permittee to a purchaser. When 
interviewed by prohibition agents the purchaser ad¬ 
mitted that he bought the toilet articles of the permit¬ 
tee, but being asked by the prohibition men as to whom 
he (the purchaser) sold his products to, the purchaser 
replied that he would not disclose that. The Prohibi¬ 
tion officials revoked the permit of the manufacturer 
on the grounds that the sales of its product could not 
be confirmed. The Court held that the position of the 
Prohibition Officials could not be sustained because the 
evidence did not show that the permittee “had dis¬ 
posed of his product to such persons or in such man¬ 
ner as to render actual confirmation of his sales by 
examining officers impossible,” but on the contrary, 
does show sales made in such manner and to such per¬ 
sons as that the confirmation thereof was not only 
possible, but was in fact, had. The Court also held: 
“The position of defendants that the regulations 
should be extended to cover cases not embraced in it, 
that is, where the officers after confirming sales have 
reason to believe, and do believe, that the alcohol is 
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going into illicit channels, I cannot concur ini The 
regulations contain only one requirement, and that is 
for actual confirmation. Here that has been specifi¬ 
cally complied with.” 

Singer vs. Doran, supra, which case is unreported 
to date, but copy of which decision is attached hereto, 
held that to constitute a diversion on which a Revoca¬ 
tion may be based, there must be proof that the per¬ 
mittee intended that a product should be devoted to 
an illegal use, or there must be circumstances of! notice 
or knowledge from which such intent can be properly 
inferred. The burden of proof is upon the Adminis¬ 
trator. He cannot by mere notice that he intends 
to revoke or citation, put the permittee upon proof, 
and require him to establish the legal disposition of 
his product and his good faith in disposing of itl One 
of the grounds for the revocation of the permit was 
that the purchaser of the products manufactured by 
permittee was 4 4 obviously not engaged in any legiti¬ 
mate business.” As to this the Court said: “As:to the 

i 

character of the person, S. Feinberg, by name; who, 
according to the records, received a considerable quan¬ 
tity of the product, there is absolutely no evidence that 
the permittee had any knowledge of his character or 
business. The law does not require that any permit¬ 
tee, in the absence of connivance on his part or knowl¬ 
edge of suspicious circumstances, take steps to ascer¬ 
tain the character of the persons to whom he sells 
his product. In fact the provisions of Section 4 that 
his product after being manufactured is not subject to 
the Act indicates a contrary intent.” 

Gross vs. Doran, supra, which case is unreported 
to date, but copy of which decision is attached hereto, 
held that: “When a permit is once granted it ripens 


i 

i 
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into what is really a property right of which the per¬ 
mittee cannot be deprived without a charge against him 
advanced in the form of a citation and evidence in 
support of the truth of the charge.” That case was 
similar to the case at bar. There the permittee sold 
his toilet articles to a firm which was under suspicion 
by the Prohibition Officials of making of such products 
an unlawful use. When this purchaser was asked by 
the Prohibition agents as to what disposition it made 
of the products which it bought from the permittee, 
the purchaser refused to say, and further added that 
what it (the purchaser) did with the product w T as no 
business of the Prohibition Officials. The Prohibition 
Officials would seem to admit that the position of the 
purchaser there was taken upon his legal rights be¬ 
cause they have not called him to account. And the 
Court said as to this: 

“Whether the purchaser is right or wrong in 
his attitude, we cannot see in what he refused 
to do any justification for the revocation of the 
plaintiff’s permit.” 

Salikoff vs. Doran, supra, which case is unreported 
to date, but copy of which is attached hereto, held 
that: 


“In the absence of circumstances supplying 
some evidence of actual or intended law violation, 
the law does not cast upon the permittee the bur¬ 
den of showing more than is required by the regu¬ 
lations, namely, a bona fide permanent record of 
the names and addresses of person to whom such 
products are sold and delivered. Section 4 of the 
Act specifically provides that “the articles enu¬ 
merated in this Section shall not, after having 
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been manufactured and prepared for the iiarket, 
be subject to the provisions of this act * * 1”. Of 
course that does not mean that the Administrator 
may not show the ultimate disposition of the 
finished product or the circumstances surrounding 
its distribution as evidence that the permittee is 
not conforming in good faith to the Act, oij is en¬ 
gaged in promoting a diversion of his product 
from the regular channels to aid in its redistilla- 
tion or illegal use. It does mean, however, that 
the permittee cannot be cited to show cau^e why 
his permit should not be revoked and unddr such 
citation, without any substantive evidence having 
been produced by the Administrator be required 
to show by testimony satisfactory to the hearer 
exactly what disposition has been made of j all or 
any of his products/’ 

The case at bar falls squarely within the foregoing 
rulings and decisions of the Courts which would seem 
to be uniform. 

i 

i 

VI. i 

I 

The Case of Chicago vs. Mellon. 

The lower Court (Mr. Justice Bailey, sitting,) saw 
fit to follow the ruling in the case of Chicago vs. Mel¬ 
lon, 14 Fed. (2nd) 362, and so announced from the 
bench. That is the only case which counsel for Appel¬ 
lant has been able to find is out of accord with the 
otherwise uniform line of decisions. The gist of the 
opinion in the Chicago case is that unless the time lim¬ 
itation clause of Section 6, Title II, applies to non¬ 
beverage basic permits, then “ Congress had provided 
that certain permits should be strictly limited,’:’ and 
that for others “no limitation at all was provided/’ 
The Court expressed the opinion that these permits do 
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not differ “in kind, purpose or importance/’ Now, a 
careful reading of the National Prohibition Act will 
disclose that Congress did intend to do the very thing 
suggested. There is again the greatest possible differ¬ 
ence between the two kinds of business. The restricted 
permit related to a forbidden product, to wit: an intox¬ 
icating alcoholic beverage, which was primarily an 
unlawful thing and only lawful when devoted to a very 
limited use. The producer was in consequence kept 
under the strictest surveillance. The unrestricted 
permit was for a lawful product which had nothing to 
do with intoxicating beverages except that an oppor¬ 
tunity was thereby afforded for an unlawful diversion. 
The permittee was in consequence to be left free to 
carry on his lawful business as long as he was guilty 
of no unlawful act. We are, of course, concerned not 
with what Congress would have good reason to do but 
with what it did. The foregoing is the comment of the 
U. S. District Court, Eastern District of Penna., in the 
Casper case, supra , in discussing the Chicago case. 
Judge Dickinson further said in his discussion of the 
Chicago case,—“That Congress did make a distinc¬ 
tion between the two kinds of permits and there is a 
very persuasive reason for doing as it did.” “The 
distinction is not only expressed with verbal precision 
but the reason for making it is intelligible.” “The 
quoted clause of Section 6, of Title II (supra), applies 
to all alcoholic beverage plants whose product is an 
unlawful one except for a very restricted use; it does 
not apply to non-beverage or non-alcoholic beverage 
plants whose products are lawful but who may be 
guilty of unlawful diversion. If so guilty, the permits 
may be revoked; if not so guilty, they may continue 
in a lawful business.” Counsel for Appellant thor- 
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oughly agrees with the comment of Judge Dickinson 
on the Chicago case ruling, and emphasized sanie in 
argument before the low r er Court in the case at bar. 

There is only one other case which might be j con¬ 
strued as supporting a contrary view to the above 
quoted long line of uniform decisions, and that i£ the 
case of Cywan vs. Blair, 16 Fed. (2nd) 279. That case, 
although it discusses the question of right to the per¬ 
mit, the renewal of which was there refused, really 
rests upon the doctrine that an application for injunc¬ 
tion, and especially an ad interim one, is of grace and 
not of right and is an appeal to the conscience of the 
Chancellor and the conscience of the Chancellor! was 
not moved to grant it. If the Chancellor, after a dis¬ 
cussion of the question, had found that the renewal 
should have been granted, the injunction would have 
been awarded. 

i 

VII. 

: 

The Right of a Permittee (Whose Permit Authorizes 
the Use of Denatured Alcohol in the Manufacture 
of Non-Beverage Toilet Articles), is Absolute; Un¬ 
less and Until Such permit is Revoked for Cause 
Pursuant to Citation and Hearing. 

I 

The cases cited, supra, under heading designated 
“I”, amply support the proposition that a basic!per¬ 
mit once issued authorizing the use of denatured alco¬ 
hol in the manufacture of toilet articles which are unfit 
for use for beverage purposes, continue in full force 
and effect until revoked for cause pursuant to citation 
and hearing, and that they cannot be revoked o rj ter¬ 
minated by time limitation. Despite the uniform de¬ 
cisions on this point Appellees persist in the conten- 


i 
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tion that they can terminate this class of permit by 
time limitation, and can compel a permittee to request 
an annual renewal of his permit. They further persist 
in the contention that when a permittee of this class 
files an application for renewal of his permit he sub¬ 
jects himself to the exercise of the discretion of the 
Commissioner. They point to the cases of Making v$. 
Blair, 271 U. S. 479, and Yudelson vs. Andrews , 25 Fed. 
(2nd) 80, and Blair vs. Stewart Distilling Co., 56 App. 
D. C. 303, in support of their contention. These 
cases have no analogy whatsoever to the case at bar. 
In those cases the applicants for permit had no per¬ 
mits ill their possession, and were applying, ab initio , 
for a permit under the National Prohibition Act. Ap¬ 
pellant has no quarrel with the proposition that the 
Commissioner has a wide discretion in the granting 
of a permit in such instance. But in the case at bar 
we are met with an entirely different situation, that 
is, there is in existence and outstanding a permit, and 
all that is asked is that such permit be allowed to con¬ 
tinue or remain outstanding. In other words, all that 
is asked, is that the said outstanding permit be re¬ 
newed from year to year. By making such application 
the holder of this permit does not submit himself to 
the discretion of the Commissioner. The Commis¬ 
sioner had already used his discretion in the very be¬ 
ginning when he issued the basic permit to the per¬ 
mittee, and such permittee now in possession of the 
permit cannot, under the decisions quoted, be deprived 
of such permit in any other manner than that pre¬ 
scribed by law, namely, citation and hearing and proof 
of a violation of permit or of law. 
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CONCLUSION. 


It is respectfully submitted that Appellant is entitled 
to a renewal of its permit, and that same cannot ter¬ 
minated, except in the manner prescribed by thd Na¬ 
tional Prohibition Act, that is, by citation, hearing, arid 
proof of law violation. 

Joseph A. Caxtrel, 

Harry S. Barger, 

Attorneys for Appellant, 

August, 1929. 


• i 

The following are cases which have been cited and 
discussed in the foregoing brief, but have not been re¬ 
ported to date: 

i 

i 

Harry S. Fine and Harry Hepner, Doing Business as 
Fine Products Company, vs. Lincoln C. Andrews, 

Dis- 


etc., et ah. No. 1707; District Court Western 
trict Pennsylvania. 


per- 


In this case a prohibition director had revoked aj 
mit to purchase alcohol. A hearing was given before 
the revocation but the revocation was not issued until 
after the expiration of the director’s authority. Sub¬ 
sequently the grantee of the permit was treated as 
though the permit had not been revoked. It was then 
sought to consummate the revocation without further 
hearing. It was held that this could not be done by 
the new administrator. 

Ward Bonsall, attorney for plaintiffs, and John D. 
Meyer for defendants. 

The full text of the opinion, by Judge Gibson,! fol¬ 
lows: 

Plaintiffs, Harry S. Fine and Harry Hepner, doing 
business as Fine Products Company, held a permit 
during the years 1924-25 to purchase and use 200 Wine 


i 


i 

i 
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gallons of denatured alcohol per month. On Septem¬ 
ber 1,1925, F. C. Baird, Prohibition Administrator at 
Pittsburgh, issued a continuance of this permit. On 
April 1, 1926, without a hearing granted, the Prohibi¬ 
tion Administrator refused an application for the con¬ 
tinuance of the permit. In his action the Adminis¬ 
trator was apparently acting upon the theory that it 
was entirely within the discretion of the Administrator 
to refuse a continuance of a permit without hearing 
and without any necessity for assigning reasons for a 
refusal. 

Relief Sought by Injunction. 

Upon refusal of the Administrator to renew the per¬ 
mit, the plaintiffs filed their bill in this court whereby 
they sought a review of the action of the Adminis¬ 
trator and relief by injunction. 

The Administrator moved for the dismissal of the 
bill, or petition for review, on the gound that his for¬ 
mer permit had been revoked by Director Murdock on 
August 31, 1925, and that his present permit had been 
inadvertently issued. 

Upon hearing it developed that the plaintiffs had 
been charged with certain irregularities and were given 
a hearing upon revocation proceedings instituted be¬ 
fore Director Murdock, who had charge of the Penn¬ 
sylvania District, which included Pittsburgh at the 
time. After hearing, an order of revocation was signed 
by Director Murdock. The letter enclosing the copy 
of the order was postmarked September 3, 1925, and 
was not received by the permit-holder for several days 
thereafter. On September 1, 1925, the authority of 
Director Murdock ceased over the territory in which 
the City of Pittsburgh is situated. Prior to the receipt 
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of the order of revocation signed by Director Murdjock, 
Administrator Baird, pursuant to a petition for re¬ 
newal theretofore filed, had continued the permit of 
the plaintiffs, and under it the plaintiffs continued to 
do business until notified that it had expired and they 
were required to deliver it up to the Administrator. 

i 

l 

Administrator Overruled. 

Under the facts, as stated, we feel that the refusal 
of the Administrator to continue the permit, without 
hearing, was illegal and should be set aside. The place 
of business of the plaintiffs was examined from time 
to time by the officers of the Administrator and their 
rights under the permit were otherwise recognized bv 
the Department until April 1, 1926. During the same 
period the action of Director Murdock was treated |as a 
nullity. To treat it as effective now, after the plaintiffs 
had been induced to believe themselves secure by ^uch 
a recognition of their existing permit, and afterj the 
period had elapsed during which they could havej ap¬ 
pealed from the decision of Director Murdock, would, 
in our judgment, be inequitable and contrary to law. 
In view of the fact that the refusal of the permit is 

i 

now based entirely upon this ignored revocation of 
Director Murdock, we feel that the action of the I Ad¬ 
ministrator in refusing the permit must be reversed 
and set aside. Let a decree be drawn in accordance 
with this opinion. 

It will be understood, however, that our actioin is 
without prejudice to the right of the Prohibition Ad¬ 
ministrator to institute proper proceedings for the jrev- 
ocation of the permit in case any proper reason exists 
for such action. 

January 13, 1927. 
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Jos. Fleming & Son Company, Inc., vs. Lincoln C. An¬ 
drews, Assistant Secretary of the Treasury, et al.; 
District Court, Western District, Pa., No. Eq. 1624. 

In this case the court ordered a decree requiring the 
defendant to issue to plaintiff a permit to purchase 
liquor, as it appeared that upon the expiration of 
the plaintiff's permit for 1925 the defendant arbitra¬ 
rily and illegally refused to issue a permit for 1926. 
This refusal was without a hearing or an opportunity 
to review the decision. 

Ward Bonsall and David P. MacQuarrie appeared 
for the plaintiff, and John D. Myer for the defendants. 

The full text of the opinion by Judge Gibson follows: 

The plaintiff operates a retail drug store at 411 Mar¬ 
ket Street, Pittsburgh, Pa. After the passage of the 
National Prohibition Act, it applied for and received 
a permit to purchase, etc., liquors under Regulation 60, 
and that permit was renewed from year to year until 
the close of the year 1925. Before September 1, 1925, 
in accordance with the regulations of the Secretary of 
the Treasury, the petitioner prayed the renewal of its 
permit for the years 1926. In January of 1926, the 
plaintiff was notified by the local administrator that 
its application for renewal for 1926 was refused. The 
only reason alleged being that an inspection of the 
business of the petitioner on the part of the adminis¬ 
trator had convinced him that the permit for 1925 had 
not been observed in good faith by the petitioner. No 
hearing had been accorded the petitioner prior to re¬ 
fusal and the administrator has acted on the assump¬ 
tion that the rights of permit-holders expire with the 
end of each year, and that it was within his discretion 
either to grant or refuse the permit sought. 
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The plaintiff has filed its bill in equity praying the 
court to enjoin and restrain the defendants from inter¬ 
fering with its rights and legal status as a pertnit- 
holder, and by amended bill has asked that this court 
review the refusal of the renewal in the manner set 
forth in Sections 5, 6 and 9, Title II, of the Natipnal 
Prohibition Act. 

In our judgment, the position of the defendants is 
unsound. Sections 9 and 5, Title II, of the National 
Prohibition Act, very plainly contemplate the continu¬ 
ance of such permits as is in question here in thd ab¬ 
sence of specific charges against the permittee, due 
hearing thereon granted him, proper finding on! the 
part of the Departmental Agent, and an opportunity 
for review of the finding and refusal of the permits by 
a proper court. In the present case, no charges were 
made nor was the permittee suffered to defend itself. 
In view of these facts, the action of the defendants in 
refusing the permit for the year 1926 was arbitrary 
and illegal. 

A decree will be drawn in accordance with this opin¬ 
ion. i 


i 


i 


i 


t 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT 

OF PENNSYLVANIA. 

SITTING IN EQUITY. 

March Term, 1929—No. 4989. 

Bill for Review. 

Mahoney Manufacturing Company 

vs. 

James M. Doran, et al. 

Sur Trial Hearing- on Bill, Answer and Proofs. 

Dickinson, J. 

This is the review of an order bv the Commissioner 
refusing the renewal of the plaintiff’s permit to op¬ 
erate a brewery. The original permit was granted for 
the years 1926 and renewed successively for the years 
1927 and 1928. Under the law such a permit expired 
with the close of the calendar year, and under the reg¬ 
ulations application for the renewal of a permit must 
be filed in the August preceding the time of its expira¬ 
tion. The application in question was filed in August, 
1928,i and was denied on December 4th, 1928. The 
grounds of the denial are very akin, being— 

(1) That the applicant is persona non grata with 
the permit authorities; 

(2) That the permit privileges before granted had 
not been exercised in good faith; and 

(3) That there was no necessity for the continuance 
of the permit. 

There would seem to be a conviction in the mind of 
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the official who passes judgment upon applications for 
a permit that he should be given absolute control oyer 
the issue or refusal of permits in order to enable him 
to enforce the provisions of the National Prohibition 
Law. This conviction would seem to be one which has 
grown in strength and received confirmation of j its 
soundness as experience in such cases has been jex- 
tended. As an administrative policy this may be sotmd 
and well based. As before often observed, we ban 
understand why any one who has to do with the ad¬ 
ministration of this law should be convinced of ;the 
necessity for such control. If, however, the grant of 
permits has been based by Congress upon other con¬ 
siderations and dictated by a different policy, the per¬ 
mit authorities cannot usurp a power and authority 
which has not been conferred upon them by law, and 
if any attempt to do so is made, the Courts are in duty 
bound to halt the usurpation. The Courts sympathiz¬ 
ing with the difficulties which confront the adminis¬ 
trator of this law have so interpreted the Act of Con¬ 
gress as to give the permit authorities a wide discre¬ 
tion in the grant of permits, a discretion indeed so \yide 
that it approaches the practical power to grant or! re¬ 
fuse a permit as the authorities may decide to do. 
This discretion, practically absolute in the first | in¬ 
stance, is limited by the right in the applicant to ask 
for a hearing, at which the grounds for a refusal may 
be developed and its justification presented. When, 
however, the permit authorities have granted a permit, 
rights of property grow up under it which it would be 
cruel and may be unjust to take away. In any Coun¬ 
try in which there is the pretence of government by 
law no man can be deprived of his property rights! un¬ 
less the loss of them is a consequence which the j law 
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sanctions because of some act of commission or omis¬ 
sion on the part of the owner. An applicant whose fit¬ 
ness has been passed upon following three successive 
years cannot justifiably be found to be unfit unless his 
later conduct has developed something upon which the 
finding of unfitness can be based. 

The same comment may be made, with added em¬ 
phasis, upon the finding that he had not theretofore 
“exercised his permit privileges in good faith.” The 
third finding that “there is no necessity for the con¬ 
tinuance of the permit” implies the possession of a 
power which the commissioner clearly does not pos¬ 
sess. Any one who had no taste for cereal beverages 
and who had not “raised a thirst” therefor might 
very well find that there was no “necessity” for brew¬ 
eries. Such an opinion, however, would not in law 
warrant the refusal of a permit to manufacture cereal 
beverages, the sale of which was not forbidden by law. 
This cause was heard in order to have ruled a question 
of law. The plaintiff took the position that a permit 
issued to it continued to be a permit until it was re¬ 
voked following a citation and a hearing. The permit 
authorities took the position that a brewery permit ex¬ 
pired at the end of the current year. The Court held 
that a brewery permit belonged to the class of what 
are characterized a “liquor” and not “article” per¬ 
mits, and that a liquor permit expired with the year 
in vdiich issued. The plaintiffs thereupon asked for a 
hearing and folio wring this the renewal of its permit 
wras refused. This is the order which is now up for 
review^. 

There is much in the discussion of this case which 
goes far toward creating the impression that the per¬ 
mit authorities are holding out for the powrer to grant 





or refuse permits as it may suit their pleasure to! do. 
Fifteen closely typewritten pages are given to the dis¬ 
cussion of the facts of the case followed by twenty- 
four of what are called specific findings of fact. These 
findings are: 

i 

(1) The number of breweries in the District; j 

(2) The actual production of near beer and the! au¬ 

thorized production; 

(3) The number of breweries operating under \i T hat 

is called the “closed system”; 

(4) The actual production and the authorized pro¬ 

duction of near beer under these systems;' 

(5) This is a reference to the practice in giving 

bonds; 

(6) That the Prohibition Administrator had asked 

for reports of the volume of near beer 
which the breweries in the District “were 
equipped to produce, bonded to produce, 
and actually produced” within certain 
days; 1 j 

(7) That 25 breweries from which replies were re¬ 

ceived showed the number of barrels which 
they were equipped to produce, the number 
bonded to produce, and the number actually 
produced; 

(8) The period of the year in which the output is 

greatest; 

- 

i 

(9) The number of brewers of unlawful beet and 

the volume of such beer as seized; 

< i 
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(10) That there were 48 permit breweries operating 

within 50 miles of applicant’s brewery; 

(11) That there was no public need for this brewery; 

(12) That the president of the plaintiff company 

was not a practical brewer; 

(13) A complaint that the books and the records of 

the company had been taken to the attor¬ 
ney’s office in Philadelphia and had not 
been produced at the hearing; 

(14) That the president of the company was other¬ 

wise employed for a great part of his time 
and took no hand in the brewing of the 
product; 

(15) That certain officers of the company and a 

named person who is a stockholder had not 
been called as witnesses and took no part 
in and had not knowledge of practical brew¬ 
ing; 

. (16) That the secretary and treasurer of the com¬ 
pany had not appeared before the Hearer 
as a witness and when questioned by in¬ 
spectors at a Bank in which we assume he 
was employed, or at least where he was 
found, had not given the inspectors “perti¬ 
nent information”; 

(17) That the applicant had in the year 1929 manu¬ 

factured beer after the 1928 permit had 
expired; 

(18) That the brewery kept an inactive bank ac¬ 

count and a daily cash balance of from 
$500.00 to $1,000.00 at the brewery; 
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(19) That the man employed as an active man at the 

brewery was not called as witness, but; had 
boasted “that he knew the movements of 
all enforcement officers in Schuylkill County 
and that he would cheat if he got a chance,’’ 
and had told the Assistant Administrator 
Macphee, “I shoot beer every chance I get.” 

(20) That in 1928 a number of barrels of beer (of 

an illegal alcoholic content, but we assume 
illicit beer), had been seized within one 
mile of the plaintiff’s brewery, and | that 
“the outside man of applicant’s brewery 
appeared within an hour after the seizure. ” 

(21) That later in the same year a seizure of a large 

number of half barrels of beer were piade 
“at the same place,” which we assume to 
be the place mentioned in finding 20; 

i 

(22) That “this applicant maintains a spotting sys¬ 

tem to observe the movements of Govern¬ 
ment enforcement officers”; 

(23) That the applicant had refused to produce its 

books and records for inspection and Exam¬ 
ination ; 

(24) That the president and treasurer of the com¬ 

pany had “not satisfactorily explained the 
source of the moneys which they alleged 
they had invested in the stock in the brew¬ 
ery. ’ ’ 

i 

These specific findings are followed by the one con¬ 
clusion of law that certain named persons, officers, 
stockholders, employees of the brewery, were fieces- 

i 

I 

i 
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sary witnesses on behalf of the applicant and the fail¬ 
ure of the applicant to produce them before the Hearer, 
although requested to do so by the Government, “is 
an evidence of bad faith on the part of this appli¬ 
cant. ’ ’ 

The only comment which we care to make upon this 
record is that we began its perusal in the full expecta¬ 
tion of finding that the refusal to renew this permit 
had followed the exercise of the judgment of the Ad¬ 
ministrator, Commissioner or some responsible official 
and ended it in the conviction that the Administrator 
had refused the permit merely because he thought it 
ought to be refused inasmuch as there were more so- 
called cereal beverage plants than the number for 
which there was legitimate need. We say this be¬ 
cause all the avowed ground for a refusal relate to this 
one fact finding, and the further criticisms which the 
make of the applicant are what has more than once 
been criticized as “make weights and in large measure 
make shifts.” Finding 17 illustrates this. The appli¬ 
cant’s permit has, as has been several times stated, 
expired with the close of the year 1928. After that it 
has no permit but it vras allowed to continue the man¬ 
ufacture of its product, and there is testimony that 
this was with the permission of the permit authorities. 
There is no contradiction of this testimony, but the 
finding makes the form of a conclusion of law that this 
manufacture was “illegal.” It may have been illegal 
or it may not, according to whether the product con¬ 
tained more alcohol than the law permits. There is 
no finding and no evidence to this effect. 

Another illustration is the fact finding that illicit 
beer had been seized “within a mile” of this brewery. 
If this means that the seized beer came from this brew- 


i 

i 


i 
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ery a permit should be refused. There is, however, hot 
even an averment of such accusation. If this is the 
real ground, it should be openly not covertly avowed. 

The permit authorities are evidently basing their 
right to refuse a renewal of the permit upon their con¬ 
struction of the Ma-King Circuit Court of Appeals 
which supply us with guides to the application of the 
principle upon which the Ma-King case was ruled. We 
have in mind the most recent one of Doran vs. Lykens 
Valley in which the opinion was handed down May 3rd, 
1929. | 

The basis for the finding of 44 bad Faith’’ on the 
part of the applicant is stated to have been that cer¬ 
tain officers of the company did not appear with books 
and papers as they were requested to do. It may h^ve 
been bad judgment on the part of counsel for the ap¬ 
plicant not to have complied with the request mad£ to 
him. It may be, however, that counsel had the suspi¬ 
cion that what was needed was not the presence of |any 
witnesses or records for the purpose of investigating 
a ground which the permit authorities had in mind for 
the refusal of this permit but what was being sought 
for was some excuse for a refusal of the permit al¬ 
ready determined upon and to require the permit au¬ 
thorities, if they wished the presence of a witness to 
call upon him in an orderly way. 

It is very evident from this record that the appli¬ 
cant was acting upon the advice of counsel in all that 
took place at the hearing and we are unable to see in 
the advice given any evidence of “bad faith.” The 
sparring attitude of counsel may have been or may not 
have been bad judgment according to the point of view 
taken. This conclusion of bad faith is, as we have said, 
the only basis for the refusal of the permit, and! this 


i 




44 


being ill founded, the order of refusal should be re¬ 
versed and the permit should be granted. 

A formal decree in accordance herewith may be sub¬ 
mitted. 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT 

OF PENNSYLVANIA. 

SITTING IN EQUITY. 

I September Term, 1928.—No. 4717. 

Bill for Review. 

Max Gross, trading as Pamela Perfume Company, 

vs. 

James M. Doran, et al. 

Sur Trial Hearings on Pleadings and Proofs. 

Dickinson, J. 

This is a revocation case. The only ground upon 
which the revocation order is based was that on April 
2d, 1928, the permittee diverted 250 gallons of alcohol 
to an unlawful use. There is no evidence of any such 
diversion. The Commissioner, however, took the 
ground that inasmuch as the Quaker Drug & Sales 
Company, to whom the above mentioned article was 
sold, were under suspicion of making of it an unlaw¬ 
ful use, the burden was cast upon the permittee to 
relieve himself of this suspicion, and inasmuch as he 
did not meet this burden by taking the stand as a wit- 
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ness, this silence on his part raised the suspicion to 
the dignity of proof. 

This proposition we cannot accept. The plaintiff 
has a permit which can be taken from him only after 
a citation charging him with acts which warrant u rev¬ 
ocation and by following these averments with evi¬ 
dence to support them. Counsel for defendants!were 
asked to formulate the proposition upon which they 
support the order of revocation. It was given to;us in 
these words: 

“Where the circumstances raise a disbelief in 
the permittee’s record statement of the use paade 
of the alcohol supplied to him and the permittee 
refuses to take the stand, a finding of unlawful di¬ 
version is justified.” 

i 

The disbelief referred to means the state of mind 
of the Commissioner and the proposition in conse¬ 
quence becomes that the Commissioner may call upon 
a permittee to convince the Commissioner of thd per¬ 
mittee’s innocence of any unlawful act, and that if he 
does not volunteer to so attempt to do, his silence will 
justify a revocation of his permit. 

We have already made the ruling that no such bur¬ 
den rests upon the holder of a permit. When a permit 
is once granted it ripens into what is really a property 
right of which the permittee cannot be deprived with¬ 
out a charge against him advanced in the form; of a 
citation and evidence in support of the truth df the 
charge. When counsel for defendants were further 
asked to state the grounds upon which the revocation 
could be supported, the answer was that it was ito be 
found in two fact propositions. One was thafc the 
whole product here in question had been sold to a pur- 
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chaser who had a bad reputation with the Depart¬ 
ment and who bluntly refused to give the Government 
any information respecting what they did with their 
product because, as the purchaser expressed it, what 
they did with their product was no business of the Ad¬ 
ministrator. The defendants would seem to admit that 
the position of the purchaser was taken upon his legal 
rights because they have not called him to account. 
Whether the purchaser is right or wrong in his atti¬ 
tude, we cannot see in what he refused to do any justifi¬ 
cation for the revocation of the plaintiff’s permit. 

The second ground of revocation is that the permit¬ 
tee did not notify the permit authorities of when he 
intended to manufacture. In order to make sure of 
this notice the permit authorities put his supplies 
under what is called a seal, and the real complaint is 
that the permittee ignored these seals by breaking 
them whenever he had need to use the supplies. We 
can readily understand that this conduct on his part 
would be provoking to those who had attached the seals, 
but we see nothing else in it than a reiteration of the 
abandoned charge that he had violated the regulations 
by breaking the seals. 

The case of Mordell vs. Doran (unreported) is cited 
to be in support of the proposition advanced by the 
defendants. We see nothing in the cited case which 
can be of any comfort to the defendants. There the 
permittee failed to carry a burden of proof which was 
held to belong to him. Here we are asked in effect to 
find that a permit may be revoked solely because the 
permittee has refused to carry a burden which prop¬ 
erly rests upon the shoulders of his accusers. 

A decree may be submitted sustaining the equities 
of the Bill, reversing the order of revocation of the 
permit, and directing that it be reinstated. 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT 
OF PENNSYLVANIA. 

i 

September Term, 1928—No. 4689. j 

i 

Bernard Singer, trading as Supreme Disinfectant 

Company, 

vs. 

James M. Doran, Prohibition Commissioner ofj the 
United States; Samuel 0. Wynne, Federal Pro¬ 
hibition Administrator for the Eastern District 
of Pennsylvania. 

i 

i 

Sur Pleadings and Proofs. 

•• i 

This is a bill in equity to review the action of the 

Prohibition Administrator revoking the plaintiff’s! per¬ 
mit to use specially denatured alcohol for manufactur¬ 
ing hair tonic, toilet water, rubbing liniment, and! dis¬ 
infectant spray. 

The record on which the permit was revoked shows 
that, during the six months previous to the revocation, 
on each occasion on which the permittee received; spe¬ 
cially denatured alcohol from the denaturing plant, his 
place of business was visited by prohibition inspectors 
for the purpose of checking the quantity of alcohol re¬ 
ceived by him and also the amount on hand. On most 
of these occasions, the permittee manufactured a quan¬ 
tity of his finished product in the presence of the in¬ 
spectors, using in each case, only a portion of the ialco- 
hol just received by him. The balance of the alcohol not 
used in manufacturing was placed in his storeroom, 
the door of which was sealed with a paper seal by the 
agents, and upon the first and possibly subsequent oc- 
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casions he was told that when he again intended to 
manufacture he would have to notify the Adiminstrator 
in order that inspectors might be sent to witness the 
process. There is no evidence as to how or by what 
authority the practice of allowing manufacture only 
upon notice to the Prohibition Administrator and in 
the presence of inspectors came to be established (if 
indeed it was established). There is nothing in the 
law or regulations and nothing in the terms of the per¬ 
mit which requires it. Very likely it was the result of 
a voluntary agreement by the permittee at the time 
he received his permit, although this is of no particu¬ 
lar importance. 

The Administrator’s action was based upon a find¬ 
ing by his Hearer to the effect that certain specially 
denatured alcohol was diverted. When a permittee 
who, under his permit, has received specially denatured 
alcohol, disposes of the same under circumstances from 
which he should know or reasonably believe that it will 
be redistilled for beverage purposes or otherwise il¬ 
legally used, he is not in good faith conforming to the 
provision of the National Prohibition Act, and his dis¬ 
position of the liquor under such circumstances is what 
the Hearer refers to as a diversion. To constitute a 
diversion on which a revocation may be based, there 
must be proof that the permittee intended that a prod¬ 
uct should be devoted to an illegal use, or there must 
be circumstances of notice or knowledge from which 
such intent can properly be inferred. The burden of 
proof is upon the Administrator. He cannot by mere 
notice that he intends to revoke or citation, put the 
permittee upon proof, and require him to establish the 
legal disposition of his product and his good faith in 
disposing of it. 
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The evidence on which the Administrator relies to 
sustain this revocation is the following: 

(a) The fact that on each occasion on which the 
agents revisited the permittee’s place of business, they 
found that the balance of the specially denatured al¬ 
cohol which on each previous visit they had left in the 
store-room under seal had been removed, and wa^ not 
on the premises. 

(b) The fact that the records kept by the permittee 
were not in accordance with Regulations 3, Article 
114, in that they did not in all cases give the names! and 
address of persons to whom the product was stated to 
have been sold. In many instances there was merely 
a record of cash sale with no name or address, | and 
some of the sales had names but no addresses. 

(c) The fact that one purchaser who, according to 
the permittee’s records, had taken a considerable 
quantity of his product, was obviously not engaged 
in a legitimate business. 

As to the removal of the alcohol, the hearer found 
correctly that the breaking of the seals did not vio¬ 
late any provision of the National Prohibition Act or 
of any regulation. Nor can I find that, if it was actu¬ 
ally manufactured and sold, there was any violation 
of either the act of regulations in not following thb in¬ 
structions to notify the department when the manu¬ 
facture was to take place. There is no evidence I that 
any of the alcohol passed out of the permittee’s $lace 
of business without a record of some kind being made 
to show where it went. There is no evidence that it 
passed out of the permittee’s place of business other¬ 
wise than in the ordinary course of the permittee’s 
business. This is the point which differentiates this 
case from Mordell v. Doran, 27 Fed. (2d) 529. There, 
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there was a disappearance of ten barrels of alcohol 
over night obviously otherwise than in the course of 
business. In this case, however, the mere fact that the 
permittee manufactured and sold without notice to the 
prohibition department in the absence of any regula¬ 
tions requiring him to give such notice is not sufficient 
to require him to do more than show a record of the 
disposition of the alcohol. 

The unsatisfactory condition of the permittee’s rec¬ 
ords was not made a basis of the complaint or citation. 
The Act clearly intended that the permittee should be 
called upon to meet only such charges as were covered 
by the notice to him. If the citation here had been 
based upon failure to keep records in accordance with 
the regulations, we would have an entirely different 
situation, but in this case, the state of the permittee’s 
records may be considered only as evidence bearing 
upon the question involved, which is the good faith of 
the permittee in disposing of his product. 

As to the character of the person, S. Feinberg by 
name, who, according to the records, received a con¬ 
siderable quantity of the product, there is absolutely 
no evidence that the permittee had any knowledge of 
his character or business. The law does not require 
that the permittee, in the absence of connivance on 
his part or knowledge of suspicious circumstances, 
take steps to ascertain the character of the persons to 
whom he sells his product. In fact the provisions of 
Section 4 that his product after being manufactured 
is not subject to the Act indicates a contrary intent. 

I conclude that there is no evidence in this case upon 
which a finding could be properly based that the per¬ 
mittee was not in good faith conforming to the pro¬ 
visions of the law. There is considerable ground for 
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suspicion, but 4 ‘revocation must be based upon some¬ 
thing more substantial than mere suspicion and ^pec¬ 
ulation.” Elsinore Perfume Co. v. Campbell, 26 Fed. 
(2d) 745. | 

The action of the Administrator is reversed. 

j 

i 

i 

By the Court: 

W. H. Kirkpatrick, «jr. 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT 
OF PENNSYLVANIA. j 

i 

December Term, 1928—No. 4891. 


Abraham Salikof, trading as Salikof Sales Company, 

vs. 

James M. Doran, Prohibition Commissioner ofj the 
United States; Samuel 0. Wynne, Federal Pro¬ 
hibition Administrator for the Eastern District 
of Pennsylvania. 


Sur Pleading and Proofs. 

i 

This is a bill in equity to review the action of the 
Prohibition Administrator revoking the complainant’s 
permit. The permit was revoked upon certain findings 
of fact by the Hearer, the first of which was “that the 
permittee on or about June 5, 1928, did unlawfully 
and illegally divert or cause to be diverted, a certain 
quantity of specially denatured alcohol or alleged fin¬ 
ished product, to wit, 1800 gallons.” 


! 

i 


i 
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We will accept the statement of facts as presented 
in the Administrator's brief. Summarized, the evi¬ 
dence before the Hearer was as follows: The complain¬ 
ant held a permit entitling him to draw 9900 gallons of 
specially denatured alcohol per month for use in the 
manufacture of certain toilet preparations, listed in 
the permit. On June 5, 1928, 1800 gallons of legally 
manufactured finished product (perfume), contained 
in one gallon cans, were placed upon a motor truck and 
left the permittee's place of business for delivery to 
Wachen Solvents Company, a customer. The truck 
was Under police convoy, which had been requested by 
permittee because of his belief that there was danger 
of a robbery. After the truck left the permittee's 
place of business, the convoy lost it in heavy traffic, 
and later on in the day (early evening) it was found 
abandoned in another part of the city, its contents in¬ 
tact, and was then taken with its contents directly to 
its owner's garage. Thereafter no government wit¬ 
ness saw the truck leave the garage and no testimony 
was produced by the Administrator as to what hap¬ 
pened to it or its contents. The permittee presented 
the affidavits of two witnesses who had refused to at¬ 
tend in person; the driver of the truck -who stated that 
on the same night (June 5th) he drove it to the Wachen 
Solvents Company and delivered the load to one War- 
tell at that place, the other Wartell, who stated that 
the truck load of perfume was received by him at the 
Wachen Solvents Company's place of business on June 
5th. The permittee himself testified that the truck 
left the garage sometime in the night of June 5th and 
was delivered to Wachen Solvents Company. 

Inconsistent with this evidence was the testimony of 
Levy, an employee of the permittee, that he directed 
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that the truck be sent from the garage for delivery to 
the Wachen Company sometime after seven o’clock on 
the morning of June 6th. There was also evidence show¬ 
ing that the Wachen Company’s place of business was 
wired against burglars at night, and that the ttuck 
load could not have been delivered there in the n}ght 

The Hearer rejected all the testimony and statements 
offered by the permittee as unworthy of belief. This 
leaves the record without any evidence at all as to 
what happened to the truck and its contents aft^r it 
was placed in the garage on the evening of June!5th. 
The somewhat suspicious and unsatisfactory character 
of the story told by the driver as to the seizure of the 
truck, and the sharp contradictions in the statements 
of the permittee’s witnesses is not substantive evidence 
of anything. 

When neither side presents credible evidence, as to 
the facts in issue, the decision must be adverse to him 
upon whom the law casts the duty of producing testi¬ 
mony. It is the clear intent of Section 9, of the!Na¬ 
tional Prohibition Act to put this burden in reloca¬ 
tion proceedings upon the Commissioner, who | has 
moved to revoke the permit. If he shows facts which 
amount to substantive evidence of failure to conform 
in good faith to the law, he establishes a prima facie 
case upon which, if accepted as true, an order of revo¬ 
cation may be based. Thus in Mordell vs. Dorah, 27 
Fed. (2nd) 329, the Circuit Court of Appeals for! the 
Third Circuit held that where a large quantity of 
specially denatured alcohol (ten barrels) disappeared 
from the permittee’s plant over night, and not in the 
usual course of business, there was a prima facie case 
for revocation, and that, in the absence of credible!evi¬ 
dence satisfactorily explaining it, the permit would be 
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revoked. On the other hand, in an opinion filed here¬ 
with (Singer v. Doran, No. 4689, Sept. Term 1928) 
this court held that, where the only fact shown was 
that certain specially denatured alcohol lawfully pos¬ 
sessed under a permit w’as at a later date not to be 
found upon the permittee’s premises, there being noth¬ 
ing to show that it had not been manufactured and 
shipped out in the ordinary course of the permittee’s 
business, the records of the permittee showing that it 
had been so disposed of, there was no substantive evi¬ 
dence on which revocation could be based. 

The case now before the Court is concerned with the 
manufactured product and not with specially dena¬ 
tured alcohol posssesed for purpose of manufacture. 
The question involved may be stated in the following 
form: May a permit be revoked merely because, upon 
a citation, the permittee fails to show by credible evi¬ 
dence that certain lawfully manufactured product 
which left his plant in the ordinary course of his busi¬ 
ness, reached the customer for whom it was destined? 
The answer is that in the absence of circumstances 
suppling some evidence of actual or intended law vio¬ 
lation, the law does not cast upon the permittee the 
burden of showing more than is required by the regu¬ 
lations, namely, a bona fide permanent record of the 
names and addresses of persons to whom such prod¬ 
ucts are sold and delivered. Section 4 of the Act spe¬ 
cifically provides that ‘ ‘ the articles enumerated in this 
sectioi} shall not, after having been manufactured and 
prepared for the market, be subject to the provisions 
of this act * * *.” Of course, that does not mean 
that the Administrator may not show the ultimate dis¬ 
position of the finished product or the circumstances 
surrounding its distribution as evidence that the per- 
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mittee is not conforming in good faith to the aci, or 
is engaged in promoting a diversion of his product 
from the regular channels to aid in its redistillation 
or illegal use. It does mean, however, that the per¬ 
mittee cannot be cited to show cause why his permit 
should not be revoked and under such citation, without 
any substantive evidence having been produced by the 
Administrator be required to show by testimony satis¬ 
factory to the hearer exactly what disposition has been 
made of all or any of his products. 

In view of the foregoing principles of law, th0 ac¬ 
tion of the Administrator in this case must bb re¬ 
versed. 

I 

By the Court: 

W. H. Kirkpatrick, J. j 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF 

PENNSYLVANIA. 


I 

No. 4689 


In Equity. 

i 

i 

i 

September Term, 1928 

i 

i 

j 

Bernard Singer, trading as Supreme Disinfectant 

Company, 


vs. 

James M. Doran, et al. 


Sur Pleadings and Proofs. 

i 

This is a bill in equity to review the action of the 
Prohibition Administrator revoking the plaintiff’s 
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permit to use specially denatured alcohol for manufac¬ 
turing hair tonic, toilet water, rubbing liniment and 
disinfectant spray. 

The record on which the permit was revoked shows 
that, during the six months previous to the revocation, 
on each occasion on which the permittee received spe¬ 
cially denatured alcohol from the denaturing plant, his 
place of business was visited by prohibition inspectors 
for the purpose of checking the quantity of alcohol 
received by him and also the amount on hand. On 
most of these occasions, the permittee manufactured a 
quantity of his finished product in the presence of the 
inspectors, using in each case, only a portion of the 
alcohol just received by him. The balance of the al¬ 
cohol not used in manufacturing was placed in his store 
room, the door of which was sealed with a paper seal 
by the agents, and upon the first and possibly subse¬ 
quent occasions he was told that when he again in¬ 
tended to manufacture he would have to notify the 
Administrator in order that inspectors might be sent 
to witness the process. There is no evidence as to how 
or by what authority the practice of allowing manu¬ 
facture only upon notice to the Prohibition Adminis¬ 
trator and in the presence of inspectors came to be es¬ 
tablished (if indeed it was established). There is noth¬ 
ing in the law or regulations and nothing in the terms 
of the permit which requires it. Very likely it was the 
result of a voluntary agreement by the permittee at the 
time he received his permit, although this is of no par¬ 
ticular importance. 

The Administrator’s action was based upon a find¬ 
ing by his hearer to the effect that certain specially 
denatured alcohol was diverted. When a permittee 
who, under his permit, has received specially dena- 
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tured alcohol, disposes of the same under circum¬ 
stances from which he should know or reasonably be¬ 
lieve that it will be redistilled for beverage purposes 
or otherwise illegally used, he is not in good faith con¬ 
forming to the provision of the National Prohibition 
Act, and his disposition of the liquor under such cir¬ 
cumstances, is what the hearer refers to as a diversion. 
To constitute a diversion on which a revocation may 
be based, there must be proof that the permittee in¬ 
tended that a product should be devoted to an illegal 
use, or there must be circumstances of notice or knowl¬ 
edge from which such intent can properly be inferred. 
The burden of proof is upon the Administrator! He 
cannot by mere notice that he intends to revoke or 
citation, put the permittee upon proof, and require 
him to establish the legal disposition of his prpduct 
and his good faith in disposing of it. 

The evidence on which the Administrator relies to 
sustain this revocation is the following: 

(a) The fact that on each occasion on which the 
agents revisited the permittee’s place of business they 
found that the balance of the specially denatured al¬ 
cohol which on each previous visit they had left in 
the store-room under seal had been removed, and was 
not on the premises. 

(b) The fact that the records kept by the permittee 
were not in accordance with Regulation 3, Article 114, 
in that they did not in all cases give the name^ and 
addresses of persons to whom the product was stated 
to have been sold. In many instances there was merely 
a record of a cash sale with no name or address^ and 
some of the sales had names but no addresses. 

(c) The fact that one purchaser who, according to 
the permittee’s records, had taken a considerable quan- 


i 
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tity of his product, was obviously not engaged in any 
legitimate business. 

As to the removal of the alcohol, the hearer found 
correctly that the breaking of the seals did not vio¬ 
late any provision of the National Prohibition Act, or 
of any regulation. Nor can I find that, if it was ac¬ 
tually manufactured and sold, there was any violation 
of either the act or regulations in not following the 
instructions to notify the department when the manu¬ 
facture was to take place. There is no evidence that 
any of the alcohol passed out of the permittee’s place 
of business without a record of some kind being made 
to show where it went. There is no evidence that it 
passed out of the permittee’s place of business other¬ 
wise than in the ordinary course of the permittee’s 
business. This is the point which differentiates this 
case from Mordell v. Doran, 27 Fed. (2d) 529. There 
there was a disappearance of ten barrels of alcohol over 
night obviously otherwise than in the course of busi¬ 
ness. In this case, however, the mere fact that the 
permittee manufactured and sold without notice to the 
prohibition department in the absence of any regula¬ 
tion requiring him to give such notice is not sufficient 
to require him to do more than show a record of the 
disposition of the alcohol. 

The unsatisfactory condition of the permittee’s rec¬ 
ords was not made a basis of the complaint or citation. 
The Act clearly intended that the permittee should be 
called upon to meet only such charges as were cov¬ 
ered by the notice to him. If the citation here had been 
based upon failure to keep records in accordance with 
the regulations, we would have an entirely different 
situation, but in this case, the state of the permittee’s 
records may be considered only as evidence bearing 
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upon the question involved, which is the good fhith of 
the permittee in disposing of his product. 

As to the character of the person, S. Feinbqrg by 
name, who, according to the records, received a con¬ 
siderable quantity of the product, there is absolutely 
no evidence that the permittee had any knowledge of 
his character or business. The law does not require 
that the permittee, in the absence of connivance 0n his 
part or knowledge of suspicious circumstances^ take 
steps to ascertain the character of the persons to iwhom 
he sells his product. In fact the provision of Section 
4 that his product after being manufactured is nqt sub¬ 
ject to the Act indicates a contrary intent. 

I conclude that there is no evidence in this cas0 upon 
which a finding could be properly based that th0 per¬ 
mittee was not in good faith conforming to the provi¬ 
sions of the law. 

i 

There is considerable ground for suspicion, but f 4 rev¬ 
ocation must be based upon something more substan¬ 
tial than mere suspicion and speculation” Elsinore 
Perfume So. vs. Campbell, 26 Fed. (2d) 745. 

The action of the Administrator is reversed. 

| 

BY THE COURT: j 

W. J. Kirkpatrick, J. 


i 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND. 

In Equity. 

Douce Odeur, Incorporated, a Maryland Corporation, 

Complainant , 


vs . 

John F. J. Herbert, Federal Prohibition Adminis¬ 
trator for the 7th District, comprising the Dis¬ 
trict of Columbia and the State of Maryland except 
Garrett, Washington and Allegany Counties, and 
David H. Blair, Commissioner of Internal Reve¬ 
nue and Doctor James M. Doran, Commissioner 
of Prohibition, Defendants . 

The above entitled cause having come on to be heard, 
the papers having been read and considered, testimony 
having been taken in open court, and counsel for the 
respective parties having been heard, it is, this 6th 
day of June, 1929, by the United States District Court 
for the District of Maryland, In Equity, adjudged, 
ordered and decreed that the Defendants, John F. J. 
Herbert, David H. Blair and Doctor James M. Doran, 
and each of them, be, and they are hereby restrained 
and enjoined from in any manner interfering with the 
Complainant, Douse Odeur, Incorporated, in the man¬ 
ufacture, preparation, sale, and distribution of its 
products and preparations, or any of them, and espe¬ 
cially its toilet preparation knoVn as ‘ 4 White Lilac 
Lotion,” provided, always, that nothing herein con¬ 
tained shall in any way be construed to prevent said 
Defendants, in the discharge of the duties of their re- 
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spective offices, from taking any future action iii the 
premises in connection with said Complainant which 
may be properly, justly and lawfully required to be 
taken by them, or any of them, under the terms of the 
National Prohibition Act. 

Coleman, I 

United States District Judge. 


\ 

\ 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND.! 

i 

i 

In Equity. 

i 

j 

Douce O’Deur, Incorporated, a Maryland Corpora¬ 
tion, Complainant , 

i 

vs. | 

j 

John F. J. Herbert, Federal Prohibition Adminis¬ 
trator for the 7th District, comprising the Dis¬ 
trict of Columbia and the State of Maryland bxcept 
G-arrett, Washington and Allegany Counties, and 
David H. Blair, Commissioner of Internal j Reve¬ 
nue and Doctor James M. Doran, Commissioner 
of Prohibition, Defendants. 

To the Honorable , the Judge of Said Court: 

The Complainant, Douce O’Deur, Incorporated, a 
corporation duly existing under the laws of the State 
of Maryland, having its principal office in the City of 
Baltimore in said State, brings this, its Bill of Com¬ 
plaint against John F. J. Herbert, Federal Prohibi- 

i 

I 

i 

i 

| 
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tion Administrator for the 7th District, comprising 
the District of Columbia and the State of Maryland 
except Garrett, Washington and Allegany Counties, 
David H. Blair, Commissioner of Internal Revenue and 
Doctor James M. Doran, Commissioner of Prohibition, 
their associates and agents, they being jointly and sev¬ 
erally the agents of the United States, holding their 
respective offices and exercising the authority thereof 
under and by virtue of the provisions of the National 
Prohibition Act, said Defendant, John F. J. Herbert, 
having his office at Fort McHenry in Baltimore City, 
within the District of Maryland, said Defendant, David 
H. Blair, having his office in the City of Washington, 
within the District of Columbia, and said Defendant, 
Doctor James M. Doran, having his office in the City 
of Washington, within the District of Columbia; and 
thereupon your Orator complains and says: 

1. That it has been duly incorporated under the laws 
of the State of Maryland and has its principal office in 
the City of Baltimore at the premises known as 1518 
Fast Monument Street, same being within the District 
of Maryland. 

2. That it has been actively engaged in the manu¬ 
facture and sale of toilet preparations of various kinds, 
having at all times conducted its business in conform¬ 
ity with the provisions of the National Prohibition 
Act and in accordance with permit, designated as per¬ 
mit No. Md.-SDA-221, issued to it on the 13th day of 
December, 1927, whereby it has been accorded the right 
to use specially denatured alcohol in the manufacture 
of toilet preparations, having filed a proper and ap¬ 
proved bond in the penal sum of Three Thousand Dol¬ 
lars, ($3,000.00) to insure its compliance with the pro¬ 
visions of said National Prohibition Act and the regu- 
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lations made thereunder, as well as to cover any tax 
for penalties which might possibly be imposed under 
the laws of the United States. 

3. That on or about December 21, 1928, notwith¬ 
standing said prior permit was still in force and effect 
there was issued to this Complainant another so-called 
permit, dated December 21, 1929, and designated as 
permit No. 7-SDA-MD-221. 

4. That this Complainant, acting always in the high¬ 
est good faith, has continued in the business of manu¬ 
facturing toilet water, hair tonic, and other toilet prep¬ 
arations, until on or about the 3rd day of April, 1929, 
when without any just cause or warrant in law said 
defendants, and each of them, acting through the De¬ 
fendant, John F. J. Herbert, did notify this Complain¬ 
ant to desist from further manufacture of its products 
on the alleged ground that there was some technical 
difference in the oil used by it in its products from 
that contained in the samples originally submitted 
by it to the Treasury Department and that it is!pos¬ 
sible by “saponification and distillation ’ 9 to produce 
a potable alcohol. 

5. That although this Complainant has in good faith 
called upon said Defendants to advise it wherein such 
differences, if any, consists, said Defendants have 
failed and neglected to advise it the particulars of j such 
difference, and this Complainant says that to the! best 
of its knowledge, there is no difference. 

6. That notwithstanding the fact that the formulae 

for the manufacture of a number of different articles 

r 

useful in the trade have from time to time been sub¬ 
mitted by this Complainant and approved by the 
proper authorities, said Defendants apparently assert 
the right from time to time to have said formulae 
changed, all without authority or warrant in laW* 


4 
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7. That this Complainant has a large sum of money 
invested in its business and plant and is entitled under 
the law to conduct its legitimate business without being 
subject to unlawful interference upon the part of said 
Defendants, or any of them. 

8. That it has at all times complied with all reason¬ 
able requests of said Defendants and proposes to con¬ 
tinue to do so in the future, but it is unwilling to sub¬ 
mit to the unlawful destructions of its business by rea¬ 
son of impossible demands and technical fault-findings. 

9. That it is impossible for this Complainant to con¬ 
duct its business without taking advantage of the per¬ 
mit properly issued at it to the extent of withdrawing 
and using in the manufacture of its products the al¬ 
cohol provided for it under the permit referred to and 
in accordance with the formulae submitted and ap¬ 
proved by the proper officials. 

10. That its business is based upon such approved 
formulae and upon samples submitted to its customers 
in accordance therewith, but said Defendants, ignor¬ 
ing this factor of Commercial success, now attempt to 
assert that such formulae previously approved by 
them, are inadequate or improper without giving any 
lawful reason therefor. 

11. That said Defendants have, bv reason of the 
matters and facts aforesaid, in effect nullified the per¬ 
mit of this Complainant causing great loss and dam¬ 
age to the Complainant, their actions being arbitrary 
and unlawful, and being calculated to deprive this Com¬ 
plainant of valuable property rights without hearing 
or process, there being no evidence whatsoever of any 
violation upon the part of this Complainant of the 
National Prohibition Act or of the law of any State. 

12. That unless said Defendants be restrained from 
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further unlawful acts, this Complainant will suffer 
great and irreparable loss and damage. 

13. That this Complainant has no complete or;ade¬ 
quate remedy at law, and jurisdiction is exprbssly 
given to this Court in the premises by the provisions 
of the National Prohibition Act. 

TO THE END THEREFORE: 

i 

(1) That the writ of subpoena be issued, directed to 
the Defendants, ordering them, and each of them, to 
appear and make answer hereto. 

(2) That said Defendants, and each of them, he re¬ 
strained from in any manner interfering with the Com¬ 
plainant’s business, except in strict accordance I with 
the provisions of the law. 

(3) That said Defendants, and each of them, be re¬ 
strained from in any manner interfering with this Com¬ 
plainant in the manufacture of its preparations ac¬ 
cording to formulae heretofore approved by the proper 
authorities. 

(4) That this Complainant may be awarded such 
other and further relief as its case may require.; 

AND AS IN DUTY BOUND, ETC. 


Solicitor for Complainant. 


Douce O’Deur, Incorporated, 


President . 

| 

State of Maryland, City of Baltimore, to wit: j 

I hereby certify that on this day of May, 11929, 
before me, the subscriber, a Notary Public of the State 
of Maryland, City of Baltimore aforesaid, personally 
appeared Victor F. Burger, president of Douce O’peur, 




; 
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Incorporated, and made oath in due form of law that 
the matters and facts contained in the aforegoing Bill 
of Complaint are true to the best of his knowledge and 
belief. 

WITNESS my hand and Notarial Seal. 


Notary Public. 

I hereby certify that the aforegoing is a true copy 
of the Bill of Complaint filed in the above entitled 
cause. 


Solicitor for Complainant. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND. 

In Equity. 

Douce O’Deur, Incorporated, a Maryland Corpora¬ 
tion, Complainant , 
vs. 

John F. J. Herbert, Federal Prohibition Adminis¬ 
trator for the 7th District, comprising the Dis¬ 
trict of Columbia and the State of Maryland except 
Garrett, Washington and Allegany Counties, and 
David H. Blair, Commissioner of Internal Reve¬ 
nue and Doctor James M. Doran, Commissioner 
of Prohibition, Defendants. 

Upon the aforegoing Bill of Complaint and Affidavit, 
it is, this day of , 1929, ordered 
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by the United States District Court for the District 
of Maryland, in Equity, that the Defendants, John F. 
J. Herbert, Federal Prohibition Administrator, David 
H. Blair, Commissioner of Internal Revenue and 
Doctor James M. Doran, Commissioner of Prohibition, 
and each of them, show cause on or before the j day 
of , 1929, why relief should not be 

granted as prayed: provided that a copy of this order, 
together with the Bill of Complaint, be served on them, 
and each of them, on or before the day of , 

1929. 


United States District Judge. 

i 

i 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MARYLAND. 

In Equity. 

No.- ! 

Douce 0 ’Deur, Incorporated, a Maryland Corporation, 

Complainant, 
vs. 

John F. J. Herbert, Federal Prohibition Adminis¬ 
trator for the Seventh District, David H. B^air, 
Commissioner of Internal Revenue, and James 
M. Doran, Commissioner of Prohibition, 

Defendants . 

The answer of John F. J. Herbert, Federal Prohi¬ 
bition Administrator for the Seventh Prohibition Dis- 
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trict, David H. Blair, Commissioner of Internal Reve¬ 
nue and James M. Doran, Commissioner of Prohibi¬ 
tion, by A. W. W. Woodcock, United States Attorney, 
Solicitor for the Respondents in answer to the com¬ 
plaint of Douce O’Deur, Incorporated, respectfully 
represents: 

(1) Respondents admit the allegations in paragraph 

1 of the Bill of Complaint. 

(2) Respondents deny the allegations of paragraph 

2 of the Complaint that Complainant has been actively 
engaged in the manufacture and sale of toilet prepara¬ 
tions 6f various kinds, and at all times performed its 

business in conformitv with the National Prohibition 

•/ 

Act and in accordance with permit designated as Per¬ 
mit Md-SDS-221, but on the contrary aver that to the 
best of Respondents’ knowledge and belief, Complain¬ 
ant, under the terms of its permit issued on December 
21, 1928, has manufactured and sold only one toilet 
preparation; to wit, White Lilac Lotion; and that the 
manufacture of same has not been in good faith in ac¬ 
cordance with the provisions of the National Prohibi¬ 
tion Act nor the terms of permit hereinbefore referred 
to, as will hereinafter be shown; but Respondents ad¬ 
mit that Complainant was granted the right to use 
specially denatured alcohol in the manufacture of toilet 
preparations and had signed a proper and approved 
bond in the penal sum of $3,000.00, as alleged. 

(3) Respondents deny the allegations of paragraph 

3 of the Complaint as stated, but admit that in com¬ 
pliance with request of Complainant, dated July 17, 
1928, on official Treasury Department Form 1479, a 
renewal permit Md-SDA-221, was issued to Complain¬ 
ant on December 21,1928, which was accepted by Com¬ 
plainant, and is the permit under which Complainant 
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has been operating since that date, and in which per¬ 
mit is was specifically provided: 

I 

“This permit issued subject to any change in 
formulae for preparations which the Bureau may 
require,” 

i 

in addition to the usual provisions of permits for the 
use of specially denatured alcohol. 

(4) That Respondents, denying, however, that Com¬ 
plainant acted always in the highest good faith and 
has continued in the business of manufacturing toilet 
water, hair tonic and other toilet preparations, aidmit 
that in accordance with law and the regulations of the 
Treasury Department of the United States and the 
terms of the permit under which Complainant was 
operating, Respondent, J. F. J. Herbert, Prohibition 
Administrator, Seventh District, did, on April 3, 1929, 
notify Complainant by letter of said date, that a sample 
of the product of Complainant’s sole toilet prepara¬ 
tion, manufactured under its permit; to wit, White 
Lilac Lotion, was analyzed by a Government chemist, 
and that said sample, although containing the percent¬ 
age of oil as called for in the formula submitted for 

... i 

the White Lilac Lotion, and made with specially de¬ 
natured alcohol, Formula 40, yet the oil used, is not 
the same as that used in the manufacture of the sample 
of White Lilac Lotion which was originally submitted 
to the Bureau of Prohibition, and which was approved; 
and Complainant was further advised in said fetter 
that, upon saponification and distillation of the present 
White Lilac Lotion being manufactured by Complain¬ 
ant, a good potable alcohol is produced. 

(5) Respondents deny the allegations of paragraph 
5 of Complaint as stated, and on the contrary javer 
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that the letter of April 3, 1929, referred to in the pre- 
ceding paragraph, fully explained the difference in 
the oil used in the original sample submitted when 
the formula was approved and the oil used in the 
sample of White Lilac Lotion taken from recent man¬ 
ufacture by Complainant. 

(6) Respondents deny the allegations of paragraph 

6 of the Complaint as stated, and aver that what notice 
of change in formula was required, was given Com¬ 
plainant, in accordance with law and the regulations 
of the Treasury Department of the United States and 
the terms of the permit under which Complainant w’as 
receiving specially denatured alcohol. 

(7) Respondents deny the allegations of paragraph 

7 of the Complaint, to the effect that Complainant has 
a large sum of money invested in its business and 
plant, in so far as same related to the investment in 
equipment for the manufacture of the toilet prepara¬ 
tions, in which is used specially denatured alcohol un¬ 
der approved formulae. 

(8) Respondents neither admit nor deny the alle¬ 
gations of paragraph 8 of the Complaint. 

(9) Respondents admit the allegations of paragraph 

9 of the Complaint. 

(10) Respondents deny the allegations of paragraph 

10 of the Complaint as stated, and upon the contrary 
aver, that if the samples of the toilet preparations sub¬ 
mitted to its customers contain oil of the quality and 
kind as was contained in the sample of White Lilac 
Lotion (the sole preparation of Complainant contain¬ 
ing specially denatured alcohol), which was analyzed 
on April 3, 1929, the said samples submitted to its 
customers contain oil of a different kind and quality 
to that used in the original sample of White Lilac Lo- 
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tion submitted to the Bureau of Prohibition fof ap¬ 
proval with the request for renewal of Permit Md- 
SDA-221. i 

(11) Respondents deny the allegations of paragraph 
11 of the Complaint as stated, and on the contrary 
aver that there has been no arbitrary or unlawful in¬ 
terference of any kind whatsoever with the business 
of Complainant. 

(12) Respondents admit the allegations of para¬ 
graph 12 as stated, but aver that none of them? has 
committed any unlawful acts as regards Complainant 
or its business. 

(13) Respondents deny the allegations of paragraph 
13 of the Complaint as stated, and deny that any juris¬ 
diction is expressly given to this Honorable Court in 
the premises by the provisions of the National Pro¬ 
hibition Act in so far as any alleged acts of Respon¬ 
dents are set forth in the Complaint. 

(14) Further answering, Respondents show that in 
December, 1929, there was issued to Complainant per¬ 
mit Md-SDA-221, authorizing the withdrawal monthly, 
by Complainant, of 500 gallons, Formula 40, of jspe- 
cially denatured alcohol, during the year 1928 Com¬ 
mencing January 1, 1928 and ending December 31, 
1928. That, according to Complainant’s books, ip the 
month of January, 1928, Complainant received 500|gal¬ 
lons of specially denatured alcohol, and in the month 
of February, 250 gallons of specially denatured Alco¬ 
hol, and that none was received during the months of 
March, April, May, June and July, 1928, owing to the 
fact that at a hearing held on April 3, 1928, by the 
Prohibition Administrator for the Seventh District, 
it developed that sales of manufactured product^ of 
Complainant to legitimate customers who did noi di- 
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vert same to unlawful purposes, could not be shown, 
and Complainant’s allowance was reduced to nil. It 
further appeared at said hearing that the alleged place 
of business in Ohio, to which the manufactured prod¬ 
uct using the specially denatured alcohol under the 
permit, was shipped, was a burlap house, and not a 
legitimate place of business; and that the consignee, 
one Auerbach, did not bear a good reputation in the 
business world; but upon assurance on the part of the 
Complainant that all future sales would be made to 
legitimate customers, Complainant was permitted, 
commencing August, 1928, to withdraw approximately 
500 gallons of specially denatured alcohol per month, 
which was withdrawn up to March 21, 1928, totaling 
4,225 gallons, all of which, according to Complainant’s 
records, was used in the manufacture of so-called 
White Lilac Lotion, and all of it shipped to the Zala 
Perfume Company, 2625 Christian Street, Philadel¬ 
phia, Pennsylvania, until Complainant was notified 
that that certain concern had been charged with the 
violation of the National Prohibition Act, unlawful di¬ 
version of alcohol, bribery and conspiracy. There¬ 
after, from October 30, 1928, up to and including Feb¬ 
ruary 12, 1929, there were shipped to the Quaker Drug 
and Sales Company, 1020 Race Street, Philadelphia, 
Pennsylvania, 3,673 gallons of manufactured White 
Lilac Lotion, all put up in one-gallon tins, packed 6 
cans to a carton, none of which, so far as Respondents 
are able to learn by careful investigation, has ever been 
sold or used for legitimate purposes, or displayed for 
sale in any legitimate place of business in Philadel¬ 
phia or elsewhere. 

(15) Respondents further show that, in accordance 
with law and regulations of the Treasury Department, 
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Complainant, on July 17, 1928, submitted on applica¬ 
tion for a permit to use specially denatured alcohol 
at its place of business for manufacturing purposes, 
said application being for the renewal of Permit Md- 
SDA-221, under which it had been operating for the 
year 1928, and on December 21, 1928, a renewal per¬ 
mit, being 7-SDA-221, was issued to Complainaht, and 
which permit, in addition to the regular ternjis and 
provisions of the former permit, contained the follow¬ 
ing condition; to wit, 

| 

“This permit issued subject to any change in 
formulae for preparations which the Bureau may 
require.’’ 

Said permit was accepted by Complainant aqd was 
the sole authority under which it purchased and used 
specially denatured alcohol after January 1, 1929, in 
the manufacture of toilet preparations, including 
White Lilac Lotion, the sole product of Complainant, 
using specially denatured alcohol, according | to its 
records. 

(16) Respondents further show that, in accordance 
with law and the regulations of the Treasury Depart¬ 
ment and of the terms of the permit authorizing the 
Complainant to withdraw alcohol during the yea?: 1929, 
Complainant was requested to submit new samples of 
the preparations to be manufactured with specially 
denatured alcohol, Formula 40, although Complainant, 
during said year, has never manufactured but one 
product; to wit, White Lilac Lotion, which upon ex¬ 
amination and analysis by the Government chemist 
on April 3, 1929, disclosed that the oil used tjherein 
although in the quantity specified in the formula! there¬ 
for, was different in kind and quality from that used in 
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the samples originally submitted by Complainant when 
the permit was issued, and which analysis on April 
3, 1929, disclosed that the oil used was compounded 
with saponifiable materials, and there is no resem¬ 
blance to a bona fide oil, and is different from the oil 
used to manufacture the product as was submitted 
with the sample originally approved, it appearing that 
upon saponification and distillation, a good potable 
alcohol may be produced from the White Lilac Lotion 
that was manufactured and sold to the Zala Perfume 
Company and the Quaker Drug and Sales Company, 
Philadelphia, whereas the approved sample formerly 
submitted produced a distillate that was above the 
border line of potability, and having perfume taste. 

(17) Respondents further answering the Complaint, 
aver that there is no attempt upon their part to un¬ 
lawfully interfere in any way with the legitimate op¬ 
eration of Complainant’s business by insisting upon 
Complainant using an oil that, upon saponification 
and distillation, will not permit a good potable alcohol 
to be produced, which would naturally be diverted to 
beverage purposes, and therefore unlawful within the 
spirit and intent of the National Prohibition Act and 
amendments thereto. 

(18) Respondents aver that Complainant fails in any 
particular to show any such state of facts which would 
be sufficient legal or equitable basis for the issuance 
of a writ of injunction against Respondents. 

Wherefore, having fully answered, Respondents 
pray that the Bill of Complaint be dismissed with costs 
upon Complainant. 

And as in duty bound, etc. 


i 


United States Attorney , 
Solicitor for Respondents. 






Xo. 4978 


In the Court of Appeals of tfie District 

of Columbia ' 

April Term, 1929 .: '%-y. ■ ' v 


Roge Laboratories' (Inc.), a Corporation 

APPELLANT ' 


James AT. Doran,. Commissioner op- Prohibition, 
and John P. J, Herbert, Prohibition ADMINIS¬ 
TRATOR FOR THE DISTRICT 6l’ COLUMBIA, APPELLEES 


- ■ LEO- A. ROVER,- 

’ United,.State s .'Attorney, - 

. HAROLD W. ORCTJTT, 

Assistant United. States Attorney r 

- Attorneys for Appellees. 






I 

I 

i 


INDEX 


ifcge- 

Statement of case___ 1 

Arrangement of argument_ 11-13 

Argument: 

1. Appellant required by law to secure permit, and its man¬ 

ufactured products not exempt from the act unless 
used in accordance with law_ j 14 

2. Appellant's permit expired by limitation December 31, 

1928, and it was required to secure a new permit for 
1929..... | 27 

3. The appellees were clothed with a quasi judicial discre¬ 

tion in denying the appellant's application and the 
courts will not review the appellees' decision if made 
upon evidence and not made arbitrarily_ 45- 

4. In a review of the decision of the appellees, the court is 

limited to a review of the facts which were before the 
commissioner_ j 55 

5. In such review the court will not weigh the evidence or 

pass upn the credibility of witnesses... 57 

6. No hearing was necessary upon the appellant's applica¬ 

tion and the appellees were entitled to act upon any 
facts within their knowledge__ j 62 

7. The appellant, by requesting and participating in the 

hearing, waived any right to a prior hearing, as well as 

all rights under its former permit.. j 64 

8. The burden of proof is upon the appellant to show that 

the appellees acted without any evidence and the 
appellant has failed to sustain this burden_ ! 67 

9. The decision of the appellees having been based upon 

evidence showing bad faith on the part of the appellant, 
is sufficient in law_ 68 

(a) The decision of the appellees that the appellant i 

insisted in selling its entire products to a j 
vendee who had lost the confidence of and j 
had deceived the Government was justified j 
by the evidence_ ! 70 

( b ) The decision of the appellees that the appellant 

persisted in using a disapproved formula j 
which rendered its products easily redis- 

tillable was justified by the evidence. 75 

10. The appellees have not been guilty of laches_ SO 

79760—29-1 (I) 

















II 


TABLE OF CASES CITED 

Page 

Bernstein v. Doran, 33 F. (2d) S97 (C. C. A. 3)-- 73 

BZaz'r v. Graupner, 29 F. (2d) 815 (C. C. A. 3)...55, 58 

Blair v. Stewart Dist. Co., 12 F. (2d) S38 (D. C. App.)- 47, 56, 68 

Boske x. Coming ore, 177 U. S. 459___ 31 

Caserta x. Mills, 2S F. (2d) 637 (D. C., S. D. N. Y.). 40 

Chic. Grain Prod. Co. v. Mellon, 14 F. (2d) 362 (C. C. A. 7).._ 17, 

25, 33, 54, 62 

Cywan x. Blair, 16 F. (2d) 279 (D. C., N. D. Ill.).17, 21, 36, 65 

Doran v. Eisenberg, 30 F. (2d) 503 (C. C. A. 3)_ SO 

D. P. Paul Co. v. Mellon, 24 F. (2d) 73S (D. C., S. D. X. Y.).. 61 

Driscoll v. Campbell, 33 F. (2d) 2S1 (C. C. A. 2)..39, 71 

Elsinore Perf. Co. x. Campbell, 31 F. (2d) 235 (C. C. A. 2)- 24, 

55, 56, 61 

Ff. Edward Corp. x. McCampbell, 23 F. (2d) 944 (D. C., X. D. 

N. Y.).....54,59 

Fox v. RZatV, 20 F. (2d) 233 (D. C., E. D. Pa.). 23 

Fox v. AiYZZs, 22 F. (2d) S91 (C. C. A. 2). 54 

Fox v. il/t'Hs, 31 F. (2d) 290 (D. C., S. D. N. Y.). 69 

Gray v. Yellowley, 290 F. 400 (D. C., E. D. N. Y.).. 66 

JIalpern x. Andrews, 21 F. (2d) 969 (D. C., E. D. Pa.)-- 55, 61, 63, 67 

Herman Chem. Co. x. Mellon, 54 W. L. R. S2 (D. C. App.)_ 17, 19 

Higgins v. Foster, 12 F. (2d) 646 (C. C. A. 2) ... 41 

Kaliner x. Blair, 26 F. (2d) 46 (C. C. A. 3).- 54 

Lacquer Chem. Co. v. Mills, 22 F. (2d) 697 (D. C., E. D. X. Y.)__ 77 

Affirmed 22 F. (2d) 700, (C. C. A. 2). 79 

Leading Perf. Co. x. Campbell, 29 F. (2d) 949 (D. C., S. D. X. Y.) _ 56 

Affirmed 29 F. (2d) 950 (C. C. A. 2)... 56 

Lion Lab. Inc. v. Campbell 34 Fed. (2) 642 (C. C. A. 2)_._ . 42 

Liscio x. Campbell, 31 F. (2d) 292 (D. C., S. D. X. Y.)_55, 79 

Mascold v. Mellon, 25 F. (2d) 173 (D. C., E. D. X’. Y.)_54, 60 

Ma-King Prod. Co. x. Blair, 271 U. S. 479_48, 6S 

Mordell v. Doran, 27 F. (2d) 529 (C. C. A. 3)_ 61 

Plested x. Abbey, 228 U. S. 42... 66 

Quaker Ind. Co. v. Blair, 19 F. (2d) 235 (D. C., E. D. Pa.). 54, 67, 73 

Remick x. Mill*, 22 F. (2d) 477 (C. C. A. 2).. 55, 61 

Schnitzler v. Yellowley, 290 F. 849 (D. C., E. D. X. Y.)_ 66 

Selzman x. U. S., 268 U. S. 466_ 23 

Senger Drug Co. v. Mellon, 20 F. (2d) 1000 (D. C., E. D. Ill.)_ 56 

Solax Drug Co. v. Doran, 27 F. (2d) 522 (C. C. A. 3)_ 74 

Spiegler x. Mellon, 54 W. L. R. 162 (Sup. Ct. D. C.)_ 40 

Stein x. Andrews, 25 F (2d) 281 (C. C. A. 3)_ 56 

Tru-Blu Bev. Co. v. Doran, 32 F. (2d) 971 (C. C. A. 3)_ 74 

U. S. v. Anas Chem. Co., 25 F. (2d) 491 (D. C., S. D. N. Y.)_25, 40 

W. H. Long Co. v. Campbell, 28 F. (2d) 422 (D. C., S. D. N. Y.).. 65 

Yudelson x. Andrews, 25 F. (2d) 80 (C. C. A. 3)_ 50, 56, 61, 63, 68 



















I 


j 

i 

I 

in 


STATUTES CITED 

National Prohibition Act, Title II, Sec. 1_ 

National Prohibition Act, Title II, Sec. 3.. 

National Prohibition Act, Title II, Sec. 4_ 

National Prohibition Act, Title II, Sec. 5_ 

National Prohibition Act, Title II, Sec. 6_ 

National Prohibition Act, Title III, Sec. 13_ 

National Prohibition Act, Suppl. Act, Sec. 2_ 

REGULATIONS CITED 

Regulation No. 3, Treasury Department, Art. 88- 
Regulation No. 3, Treasury Department, Art. Il2 
Regulation No. 3, Treasury Department, Art. 113 


; 

Page 
! 15 
15 

ik, 20 

20, 46 
2i7, 46 
15 
21 


! 16 
16 
! 30 


i 

l 

i 

i 

i 

i 


l 

i 

j 



! 


! 


i 

















i 

i 

! 

i 

i 

i 


In the Court of Appeals of the District 

of Columbia i 

i 

i 

I 

April Term, 1929 

7 ' ! 

; 

No. 4978 

i 

i 

Roge Laboratories (Inc.), a Corporation,! 

appellant 

v. 

James M. Doran, Commissioner of Prohibition, 
and John F. J. Herbert, Prohibition Administra- 
tor for the District of Columbia, appellees 


BRIEF FOR THE APPELLEES 


STATEMENT OF THE CASE 

The statement of the case, as set forth in the ap¬ 
pellant’s brief, omits a great many of the material 
facts, and is phrased in such an argumentative 
manner, that it is necessary to set forth herein a 
brief statement of the facts. 

On February 19, 1929, the appellant filed in jthe 
Court below its bill of complaint seeking to review 
the action of the appellee, John F. J. Herbert^ in 
refusing to grant the application of the appellant 

for a permit for the year 1929, to use specially 

(i) 

i 

i 

i 

i 


denatured alcohol in the manufacture of certain 
toilet articles in said application set forth. (Rec. 
pp. 1-7.) 

On motion of the appellees, Paragraph 12 of the 
bill was ordered stricken out by the Court. (Rec. 
pp. 128-129.) Thereafter, on March 1st, 1929, the 
appellant hied in said Court its amended bill, in 
substance the same as the original bill, with the 
original Paragraph 12 omitted, and further alleg¬ 
ing that the appellees had been guilty of laches in 
the premises, and praying for a review of said ac¬ 
tion of the appellee, Herbert, in denying the appel¬ 
lants said application for a permit. (Rec. pp. 130- 
135.) 

The amended bill, in substance, alleged that the 
appellant was possessed of a permit during the 
year 1928, authorizing it to procure and use spe¬ 
cially denatured alcohol in the manufacture of cer- 
tain toilet articles, which permit was in effect 
throughout the year 1928, until the acts complained 
of were done by the appellees (Rec. p. 130); that 
the appellee, Herbert, on December 28, 1928, noti¬ 
fied the appellant of his refusal of the appellant’s 
application for a new permit for the year 1929 for 
the reasons set forth in said notice attached to said 
bill (Rec. p. 131); that on January 4tli, 1929, the 
appellant requested the appellee, Herbert, to grant 
to the appellant “a hearing or a day in Court to 
answer or disprove by evidence the charge set 
forth” in said notice of refusal of said application 
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(Rec. p. 132); that on January 8th, 1929, and! on 
succeeding days, pursuant to said request, a hearing 
was given to the appellant, at which hearing the 
appellant and appellee appeared and gave testi¬ 
mony which was reduced to writing, a copy of a 
transcript of which testimony was attached to daid 
bill (Rec. p. 132); that on January 31, 1929, ithe 
appellee, Herbert, submitted to the appellant I his 
finding and decision disapproving said application 

i 

of the appellant (Rec. pp. 132-133); that inch 
action was arbitrary and unlawful, and that I the 
appellant was entitled to a review of such decision 
under Sections 5, 6, and 9 of Title II of the jNa- 
tional Prohibition Act (Rec. p. 133). | 

The bill prayed for an injunction, temporary |and 
permanent, restraining the appellees from refusing 
to grant said permit, and that the said decisioh of 

i 

the appellee, Herbert, be reviewed, and be modified 
or reversed. (Rec. pp. 134r-135.) 

To the amended bill, the appellees filed their jjoint 
and several answer, denying the material allega¬ 
tions of the bill, and setting up in defense j the 
various facts hereinafter mentioned. (Rec. I pp. 
136-154.) ! 

The cause was heard in the Court below upon 
the amended bill, the sworn answer thereto, and the 
record of the hearing had before the appellee, 
Herbert, copy whereof was annexed to said bill of 
complaint. (Rec. pp. 22-126.) After a review of 
the said record, the Court below found “that the 

? i 
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^evidence taken before the hearer fully justifies the 
findings and action of the defendants ” (Appellees 
here), and the bill was ordered dismissed. (Rec. p. 
155.) i Thereafter the appellant filed a motion for 
a rehearing, alleging various of the errors here 
assigned (Rec. pp. 155-156), which motion for a 
rehearing, after submission of full briefs by both 
parties, the Court below denied (Rec. p. 157). 
Thereupon the bill of complaint was by the Court 
dismissed. (Rec. p. 157.) From this decree the 
appellant has prosecuted this appeal. 

The material facts, as appear from the record of 
the hearing before the appellee, Herbert, and upon 
which the decision of the appellee, Herbert, which 
is here in question, was made, as well as the decision 
of the Court below, affirming the decision of the 
appellees in refusing the application of the appel¬ 
lant for a new permit was rendered, are as follows: 

That on November 12, 1921, there was issued to 
the appellant by the Collector of Internal Revenue 
a permit under Titles II and III of the National 
Prohibition Act to use specially denatured alcohol 
in the manufacture of certain designated toilet arti¬ 
cles, in accordance with formula 39-B. (Rec. p. 
106.) This permit was renewed from time to time 
up until August 9th, 1926, and on that date was 
superseded by a new permit authorizing the use 
of specially denatured alcohol in the manufacture 
of certain toilet articles therein set out, in accord¬ 
ance with formula #40 (Rec. pp. 117-118-119 and 
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122 to 126) ; the said toilet articles to be manufac¬ 
tured under a different formula than those author¬ 
ized in the former permit, and only in the manner 
provided by, and in accordance with the Laws and 
Regulations then and thereafter in force. This 

I 

permit, according to its terms, was to expire on 
December 31st, 1926, and was granted upon certain 
conditions, among which was a condition “that the 
permittee (appellant here ) shall strictly comply 
with the laws of the United States, all regulations 
now or hereinafter in force, * * * which lalws 

and regulations are, and shall be deemed to be a 
%)art of the permit;” and also a condition that “the 
business hereby authorized, the records pertaining 
thereto, * * * shall at any time be subject to 

inspection by any Internal Revenue officer, Pro¬ 
hibition officer * * *” (Rec. pp. 8-9-10). | 

That said last-mentioned permit was renewed by 
the appellees for the years 1927 and 1928 (Rec.j p. 
13) ; that on or about October 29,1926, the appellees 
found and determined “that the products manu¬ 
factured from the Formula No. 40, which formula is 
mentioned in said last-mentioned permit, were, a$ a 
matter of fact, found in various parts of the coun¬ 
try in illegitimate channels in connection with the 
use of illicit stills and being used for the purpose 
of redistillation for the unlawful recovery of the 
pure alcohol; that a large number of samples|of 
similar products, found in such places and circuin- 
.stances, were being sold and delivered to so-called 


i 
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cover-up houses and illegitimate concerns; that none 
of such products could be or were found in legiti¬ 
mate stores or upon the legitimate market (See 
Addition to Record, pp. 2, 3, 4, and 5); and that 
such products were, in general, being used for the 
illegal diversion of alcohol for beverage purposes;” 
and from such facts and from such experiences, 
said appellees herein determined and found that the 
particular products which were manufactured from 
the Formula specified in the appellant’s said per¬ 
mit, were, by a simple process of manipulation and 
distillation, being used to illegally recover alcohol 
for beverage purposes (Rec. pp. 29,143,144); and, 
that, in accordance with such finding, and in execu¬ 
tion of their duty under the law to prevent unlaw¬ 
ful diversion of alcohol for beverage uses, the 
appellees, on December 29th, 1926, on November 
1st, 1926, on February 1st, 1927, and on January 
8th, 1928, respectively, notified the appellant in 
writing of such findings and requested the appel¬ 
lant to discontinue the use of said Formula No. 40, 
and to submit a new formula for approval, which 
would secure the use of such products for legitimate 
purposes, all of which requests the appellant at all 
times refused to comply with (Rec. pp. 31,109,112, 
113, and 144). 

That on or about March 14, 1928, the appellees 
caused an investigation to be made of the Foreign 
Opal Company, of Philadelphia, Pennsylvania, to 
which Company the appellant alleged it sold and 
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disposed of its entire manufactured products, land 
the appellees ascertained that the said Foreign Opal 
Company was a so-called “Cover-up house,” and 
that the said Foreign Opal Company refused to 

j « 

give to the Government agents a list of; its 
customers to whom it sold the products of the; ap¬ 
pellant ; that the said Foreign Opal Company £ave 
to the Government agents false information as to 
the receipt of the appellant’s products; and that, 
by reason of such facts, it was impossible for the 
Government agents to trace the alleged shipments 
of the appellant’s products to the Foreign Opal 
Company or to confirm such alleged sales (Re'c. p. 
144); and that on March 14th, 1928, the appellees 
gave written notice to the appellant, of said find¬ 
ings, and that its products sold to said Foreign 
Opal Company were apparently being diverted to 

j 

unlawful purposes, and to discontinue further sales 
to said Company, which request the appellaikt at 
all times refused to comply with (Rec. ppj 32 r 
113-115). | 

That on August 28, 1928, the appellant, acting 
pursuant to a certain Circular Letter of thd ap¬ 
pellees (see Exhibit #3, Rec. pp. 117-118), ifiled 
with the appellee, Herbert, its written application, 
as required by Section 6, Title II, of the National 
Prohibition Act, and the Regulations in such: case 
made and provided, for a new permit for the year 
1929, to use specially denatured alcohol in the inan- 
ufacture of the same products and under the same 
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formula specified in its then existing 1928 permit, 
being the formula disapproved by the appellees as 
aforesaid (Rec. pp. 33, 34, 119, 122, 123). This 
application of the appellant stated that it “is sub¬ 
mitted ivith the understanding that the permit ap¬ 
plied for must he renewed annually * * * ”, 

and “that he and all persons employed by him 
in any connection with such permit privileges, 
* * * will in good faith conform to * * * 

all laws of the United States * * * , all Regu¬ 
lations * * * which are now, or may hereafter 

be, in force” (Rec. p. 124). 

That thereupon the appellee, Herbert, investi¬ 
gated the nature of the business of the appellant and 
its qualifications, as well as that of the sole vendee 
of the appellant’s products, the said Foreign Opal 
Company, and of its good faith in the premises, in 
order to determine whether the products proposed 
to be manufactured by the appellant were to be used 
for legitimate purposes or for beverage purposes. 
(Rec. p. 145.) 

That after the submission by the appellant of its 
said application for a 1929 permit, the appellee, 
Herbert? on November 14th, 1928, requested the 
appellant to submit samples of its proposed prod¬ 
ucts to be so manufactured, whereupon the appel¬ 
lant submitted to the appellees a sample of its Vitol 
Hair Tonic and a sample of its oil to be used in the 
manufacture of the same (Rec. pp. 34, 119), which 
samples were duly analyzed by the chemist of the 
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appellees, and this chemical analysis disclosed that 
the submitted sample of Vitol Hair Tonic was! in 
accordance with Formula No. 40, but “that said 
sample yielded potable alcohol upon simple manipu¬ 
lation and distillation, and that the sample* of es- 
sential oil so submitted by the appellant to said 
Chemical Laboratory was a synthetic oil and Was 
composed principally of ingredients that readily 
unite with caustic alkali to form inodorous com¬ 
pounds, and that the same was not suitable for the 
manufacture of toilet preparations and would not 
be approved for the use of specially denatured al¬ 
cohol. ’ 7 At the same time, the Chemist in chargO of 
said Chemical Laboratory determined and found 
that such a product submitted in connection With 
the application of the appellant for a permit for 
the year 1929 could not be approved, but that the 

i 

said Company should be required to use a bona fide 
essential oil as a prerequisite for the approval of 
said application for a permit (Rec. pp. 87,146). j 
That pursuant to the said findings, the appellee, 
Herbert, determined “that the said application of 
the appellant for a permit for the year 1929 ivas 
not made in good faith, that the proposal by the ap¬ 
pellant to use especially denatured alcohol, as set 
forth in said application, was not made for legiti¬ 
mate and lawful purposes,” and the appellee, Bter- 
bert, thereupon disapproved and denied said appli¬ 
cation of the appellant, upon the grounds aforesaid, 
and thereupon duly notified the appellant accord¬ 
ingly. (Rec. p. 11, 12, 121, 122, 147.) 


i 

i 
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That on January 4,1929, the appellant requested 
of the appellee, Herbert, “that it be accorded a 
hearing to answer and disprove the charges ” set 
forth in the appellees’ letter marked “Exhibit B,” 
attached to the said amended bill of complaint; that 
pursuant to said request the appellees accorded to 
the appellant a hearing, at which hearing the re- 
sjDective parties thereto appeared in person and by 
counsel and submitted evidence bearing upon the 
subject matter of the appellees’ said letter of De¬ 
cember 28, 1928, at which hearing the appellant 
voluntarily appeared, offered evidence upon the 
issues raised by such refusal, and participated in 
all of said hearing without objection to its suffi¬ 
ciency or legality, (Rec. pp. 11-14, 23, 24, 35, 
121,122, 147.) 

That at this hearing, all of the testimony which 
was adduced thereat by both parties having been 
reduced to writing (a transcript whereof being at¬ 
tached to the bill of complaint filed herein), those 
certain facts, which are set forth in Subparagraphs 
(a) to (r), inclusive, in the joint and several 
answers of the appellees filed herein (Rec. pp. 147 
to 151, inclusive), were proven, reference being 
hereby made to the said statement of facts as 
appears on pages 147 to 151 of the Record herein. 

That the evidence adduced at the said hearing 
before the appellee, Herbert, was then and there 
argued by the counsel for the respective parties, 
and was fully considered by the appellee, Herbert; 


and upon the said evidence and upon the said find¬ 
ings, the appellee, Herbert, thereupon found and 
determined “that the appellant herein had not, in 
good faith, complied with the provisions of its per¬ 
mit and was not entitled to the confidence of tide 
Government and that its said application for! a 
renewal of its permit, for the year 1929, should be 
and was by said appellee, Herbert, disapproved, * 
and that due notice of said disapproval was given 
to the appellant herein by written communication, 
a copy of which is attached to the amended bill -of 
complaint filed herein and therein marked “Ex¬ 
hibit G.” (Rec. pp. 14 to 22, inclusive, and 1^7, 
152.) ! 

That, thereafter, on January 31, 1929, a copy of 
the said findings and the said decision of the dp- 
pellee, Herbert, together w T ith a transcript of tjhe 
testimony so taken as aforesaid, was duly trans¬ 
mitted by the appellee, Herbert, to the appellant 
herein. (Rec. pp. 14 to 22 inclusive.) 

I 

ARRANGEMENT OE ARGUMENT 

In arguing the issues raised by the Assignment 
of Errors filed herein, for the sake of clearness and 
logical arrangement, the argument on behalf of the 
appellees will be presented under the following 
points: 

I. The appellant was required by law to seciire 
a permit to use specially denatured alcohol, and to 
manufacture hair tonic, and its products manufac¬ 
tured under such permit from specially denatured 
alcohol are not exempt from the National Prohi- 
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bition Act, unless such specially denatured alcohol 
is used as provided by law and lawful regulations. 

II. The appellant’s permit for the year 1928 ex¬ 
pired by limitation on December 31st, 1928, and in 
order to use specially denatured alcohol during the 
year 1929 it was required by law to secure a new 
permit for 1929. 

III. The appellees were clothed by law with a 
sound discretion in denying the appellant’s applica¬ 
tion for a permit, and the courts will not review or 
disturb such decision, if made upon evidence and 

not made arbitrarilv. 

•/ 

IV. In reviewing the decision of the appellees 
denying the appellant’s application, the Court is 
limited to a review of the facts which were before 
the appellees and upon which the appellees arrived 
at such decision. 

V. In such a review, the Court will not weigh the 
evidence, but the weight given to such evidence by 
the ajDpellees is final, provided there was some ma¬ 
terial evidence before the appellees, nor will the 
Court pass upon the credibility of the witnesses. 

VI. The appellees were not required by law or 
by regulation to grant to the appellant a hearing 
upon its application, but were entitled to act upon 
all the facts before them in exercising their discre¬ 
tion in passing upon the application. 

VII. The appellant, by requesting a hearing and 
participating therein without objection, waived any 
alleged insufficiency in the original decision of the 
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appellees through lack of hearing thereon, as well 
as all rights under its former permit. 

VIII. The burden of proof is upon the appellant 
to show that there was no evidence before the ap¬ 
pellees which warranted the decision in question, 
and the appellants have failed to sustain j this 
burden. 

IX. The decisions and findings of the appellees 
denying the appellant’s application for a peimit, 
having been based upon evidence showing bad faith 
on the part of the appellant, are valid and sufficient 
in law, and can not be disturbed. 

(A) The decision and finding by the appellees 
that the appellant insisted in selling its entire prod¬ 
ucts to a vendee which had lost the confidence of 
and had deceived the Government, was justified by 
the evidence and warranted the decision of the ap¬ 
pellees in denying the application of the appellant. 

(B) The decision and finding by the appellees 

that the appellant persisted in using under its; per¬ 
mit a formula, which, as the appellant knew, j ren¬ 
dered its products easily redistillable, and that the 
appellant refused to apply for a permit calling for 
an approved formula, was justified by the evidence, 
and warranted the appellees in denying thC ap¬ 
pellant’s application. . j 

X. The appellees have not been guilty of: any 

; 

laches in the premises. 

79760—29-2 
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ARGUMENT 

I 

The appellant was required by law to secure a permit to 
use specially denatured alcohol, and to manufacture hair 
tonic^ and its products manufactured under such permit 
from specially denatured alcohol are not exempt from 
the National Prohibition Act, unless such specially dena¬ 
tured alcohol is used as provided by law and lawful 
regulations 

The provisions of the Statute which required the 
appellant to procure the permit, for which he duly 
applied in his application of August 28th, 1928, is 
found in Section 4 of Title II of the National Pro¬ 
hibition Act, which, so far as applicable, reads as 
follows: 

Sec. 4. The articles enumerated in this sec¬ 
tion shall not, after having been manufac¬ 
tured and prepared for the market, be 
subject to the provisions of this Act if they 
correspond with the following descriptions 
and limitations, namely: 

(a) Denatured alcohol or denatured rum 
produced and used as provided by lazvs 
and regulations now or hereafter in 
force. * * * 

(d) Toilet, medicinal, and antiseptic prep¬ 
arations and solutions that are unfit for use 
for beverage purposes. * * * 

A person who manufactures any of the 
articles mentioned in this section may pur¬ 
chase and possess liquor for that purpose, 
but he shall secure permits to manufacture 
such articles and to purchase szich liquor, 
give the bonds, keep the records, and make 


i 
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the reports specified in this Act arid as 
directed by the commissioner. 

Section 1 of said Title II of said National Pro¬ 
hibition Act gives to the Commissioner the right to 
enact regulations, reading, in part, as follows i 

The term “regulation” shall mean any 
regulation prescribed by the commissioner 
with the approval of the Secretary of the 
Treasury for carrying out the provisions of 
this Act, and the commissioner is authorized 
to make such regulations. 

Moreover Section 13 of Title III of said National 
Prohibition Act gives specific authority to tide ap¬ 
pellees to enact such regulations, said Section 13, 
in part, providing as follows: j 


The Commissioner shall from tirfie to 


* 


time issue regulations respecting * 
the distribution, sale, export, and use of hlco- 
hol which may be necessary, advisably, or 
proper, to secure the revenue, to prevent di¬ 
version of the alcohol to illegal uses. * * * 

| 

It is important to note, in this connection, ithat 
Section 3 of Title II of said National Prohibition 


Act commands a rule of construction to be followed 
by the Courts in construing the several provisions 
of these Statutes, in the following words: 

Sec. 3. No person shall * * * man¬ 
ufacture, sell, barter, transport, import, 
export, deliver, furnish, or possess any in¬ 
toxicating liquor except as authorized in this 
Act, and all the provisions of this Act shall 


I 

i 
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be liberally construed to the end that the use 
of intoxicating liquor as a beverage may be 
prevented. 

Specially denatured alcohol, which is the article 
to use which the appellant sought from the appellees 
the permit in question, is defined in Article 88 of the 
Regulations No. 3 duly enacted by the Commis¬ 
sioner as follows: 

Specially denatured alcohol is ethyl alco- 
i liol so treated with denaturants as to permit 
i of its use in a greater number of specialized 
arts and industries than completely de- 
! natured alcohol. The character of the de - 
i naturant or denaturants is such that it may 
I be sold, possessed, and used only pursuant to 
permit and bond except as otherwise pro¬ 
vided herein. 

Pursuant to the authority vested by law in the 
appellees, the Commissioner, in his said Regula¬ 
tions No. 3, has provided for the making applica¬ 
tion for a permit for the use of specially denatured 
alcohol, as is set forth in Article 112, Regulations 
No. 3, Treasury Department, which, in part, reads 
as follows: 

Art. 112. A manufacturer desiring to 
use specially denatured alcohol for manu¬ 
facturing purposes must file application for 
permit on Form 1479, in duplicate, with the 
administrator of the district in which the 
applicant proposes to conduct his business. 

* * * The administrator will promptly 
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detail an officer or officers to inspect the 
premises * * *. This investigation will 
include a careful inquiry into the character 
of the applicant. Ilis previous experience 
must be carefully inquired into; and should 
the officers find that the applicant! is not 
reasonably qualified to do or engage in the 
business proposed, recommendation for ap¬ 
proval should not be made. Inquiry I should 
also be made of reputable firms, persons, and 
associates who have knoiuledge of the parti¬ 
cular line of business being inquired into, 
and who are familiar with the general re¬ 
quirements of trade in their respective ter¬ 
ritories, for the purpose of ascertaining the 
facts necessary to determine whether or not 
the applicant is proceeding in good fdith in 
a lawful business enterprise. j 

From a reading of these provisions of the;Stat¬ 
ute and the Regulations enacted thereunder^ it is 
very clear that, before the appellant could lawfully 
use specially denatured alcohol or manufabture 
hair tonic, he was required to procure a permit 
therefor. j 

That this is the law, see the following cases 

Chicago Grain Prod. Co. v. Mellon, 14 F. 
(2d) 362 (C. C. A. 7). | 

Cywan v. Blair, 16 F. (2d) 279 (D. CL, K 
D., Ill.). I 

Herman Chemical Co. v. Mellon, 54 W. L. 
R. 82 (D. C. App.). j 

i 

! 

i 

i 

i 

i 

i 

i 

i 

I 

j • 

| 

i 

i 
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In the latter case this Honorable Court had this 
to say: 

At this point it may be noted that spe- 
I ciallv denatured alcohol, Formula 39-B ? is 
capable of various uses not possible for com¬ 
pletely denatured alcohol, and furthermore 
the denaturing ingredients thereof may he 
removed hy redistillation or other processes, 
i and pure ethyl alcohol fit for leverage pur¬ 
poses may thus he recovered. Moreover, 
the sale of specially denatured alcohol is for- 
hidden except to persons holding a permit 
under bond to purchase the same. 

After the appellant secured, on August 9, 1926, 
its permit to use specially denatured alcohol in the 
manufacture of hair tonic, the appellees were 
charged by law with the duty of seeing to it that 
the hhir tonic so manufactured by the appellant, 
containing aproximately 90% of alcohol, was not 
diverted to illegal uses. And this duty was equally 
upon the appellees in investigating the appellant’s 
application for a new permit. 

The appellant contends that, by virtue of cer¬ 
tain provisions of the National Prohibition Act, 
the articles covered by its former permit are exempt 
from the provisions of the National Prohibition 
Act, and that the appellees had no right to take into 
consideration matters respecting the dealing in 
such completed products. The appellant, on page 
9 of its brief, quotes a portion of Section 4 of Title 
II of the National Prohibition Act, but omits the 
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i 
! 
s 
; 

i 
i 

very portion of said Section which is applicable to 
a permit such as that applied for by the appellant. 
The thing which the appellant secured by his for¬ 
mer permit the right to use, and for which; he ap¬ 
plied for a new permit for year 1929, was specially 
denatured alcohol, and if Section 4 (which is; quoted 
on page 14 of this brief) is read with reference to 

such permit, we will find that the article mentioned 

\ ! 

in said Section 4 to use which the appellant j sought 
a permit, was “specially denatured alcohol,” and 
that that article is exempt only when and if the 
same is “used as provided by laws and regulations 
now or hereafter in force” 

That this is the law, see the case of Herman 
Chemical Company v. Mellon, supra, where this 
Honorable Court, among other things, had this to 
say: | 

We do not agree with this contention. 
Section 4 of the Act provides that Certain 
enumerated articles shall not, after paving 
been manufactured and prepared for the 
market, be subject to the provisions; of the 
A ct, if they correspond tvith certain descrip¬ 
tions and limitations set out in the section. 
Among the articles thus exempted are “de¬ 
natured alcohol and denatured ruih pro¬ 
duced and used as provided by laws and 
regulations now or hereafter in force”; 

i 

* * * also toilet, medicinal, and antisep¬ 
tic preparations and solutions unfit ior use 
for beverage purposes. * * * 

i 

i 

i 


9 
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The appellees stoutly contend that the power of 
the Commissioner is not limited, as the appellant 
contends, to the alcohol itself, but that his powder 
extends in a reasonable manner, and to a reason¬ 
able degree, to the products manufactured from 
specially denatured alcohol , in order to make sure 
that such specially denatured alcohol is 4 ‘used as 
provided by law and regulations/’ 

That the Congress gave this power to the Com¬ 
missioner is seen from certain provisions of the 
National Prohibition Act, in addition to the express 
provisions of Section 4, above referred to. 

For example, said Section 4 further provides that 
“Any jDerson who shall knowingly sell any of the 
articles mentioned in paragraphs ( a), ( b), (c), 
and ( d ) of this Section for beverage purposes 
* * i* or who shall sell any of the same under 

circumstances from winch the seller might reason¬ 
ably deduce the intention of the purchaser to use 
them for such purpose,” shall be punished, etc. 
Paragraph ( d ) of this Section clearly covers the 
manufactured products of the appellant. 

Again, Section 5 of Title II of the said National 
Prohibition Act authorizes the Commissioner, un¬ 
der certain circumstances, to revoke a permit such 
as that here in question, if the Commissioner has 
reason to believe that “any article mentioned in 
Section 4 does not correspond with the descriptions 
and limitations therein provided.” 

From these Sections of the Statute, it is clear 
that the Statute itself contemplates some control by 
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the Commissioner over the completed products, for, 
as we have just seen, any person who manufactures 
any such products must procure a permit and‘make 
certain reports to the Commissioner, and the Com¬ 
missioner has the right under certain circumstances 
to inquire into the use of such products and to 
cause the permittee to show cause why such prod¬ 
ucts should not be treated as intoxicating liquor, 
thus clearly showing that Congress contemplated 
this reasonable control over the completed prod¬ 
ucts. A reading of Section 2 of the Act Supple¬ 
mental to the National Prohibition Act (42 Stat. 
222), is quite instructive in this connection. In this 
Section it is provided, in substance, that if the 
Commissioner, after hearing and notice, shall find 
“that any article enumerated in subdivisions (b), 
( c), (d), or (e) of Section 4 of Title II of send Na¬ 
tional Prohibition Act is being used as a beverage, 
or for intoxicating beverage purposeshe mdy re¬ 
quire a change of formula of such article >! and, 
under certain circumstances, may cancel the permit 
for the manufacture of such article. 

These provisions of the law clearly evince al pur¬ 
pose on the part of the Congress to invest the Com¬ 
missioner with a control over the very kind of prod¬ 
ucts which this appellant has been manufacturing. 

This exact question has been passed upon by 
several of the United States Courts, and the posi¬ 
tion of the appellees herein sustained. 

In the case of Cywan v. Blair, 16 F. (2d) 279 
(D. C., N. D. Ill.), the plaintiff was a manufacturer 
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of toilet water and hair tonics, and applied to the 
Court for an injunction to restrain the Commis¬ 
sioner from refusing to continue his permit to use 
specially denatured alcohol. Mr. Justice Wilker- 
son, in denying the injunction, very plainly enun¬ 
ciated the principle that such articles, such as toilet 
waters and hair tonics, remain subject to the Act 
as intoxicating liquor until they are placed upon 
the market, and after that time, if there has not 
been a compliance with the Statute, and that such 
articles were recognized by said Section 4 as ar¬ 
ticles which might be used and sold for beverage 
purposes. In this case the Court, inter alia, said: 

It is to be noted that the articles mentioned 
in section 4 remain subject to the act as in¬ 
toxicating liquor until they are placed on the 
market, and even after that time, if there has 
not been a compliance with that section, and 
section 5 recognizes that fact. It is also to be 
noted that, wherever provision is made for 
the obtaining of a permit under sections 3, 
4, and 6, tit. 2 (Comp. St. Sec. 10138y2aa, 
10138y>b, 10138%c), the word “liquor” is 
used in connection with “permit.” * * * 

Title 2 applies to all liquids containing 
alcohol. Alcohol is an intoxicating liquor 
under section 1, and the preparations men¬ 
tioned in section 4, containing alcohol, are 
also regulated as intoxicating liquors. In 
fact, denatured alcohol is expressly, by said 
section, subject to the provisions of the act 
as intoxicating liquor, being exempted to a 
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limited extent only under the conditions 
named in said section. The alcoholic in¬ 
gredient of any of the articles mentioned in 
the six clauses specifying the exempted ar¬ 
ticles is expressly referred to as “liqupr” in 
said section, which prescribes that a permit 
must be had therefor. Said section also 

i 

limits the amount of “alcohol” which may 
be used in the manufacture of any of said 
articles, including, of course, the articles 
manufactured by complainant. The sec¬ 
tion recognizes that said articles exempted, 
including complainant’s articles, mdy be 
used and sold for intoxicating beveragq pur¬ 
poses. 

In the case of Fox v. Blair, 20 F. (2d) 233 (to. C., 
E. D. Pa.), Mr. Justice Dickerson, in denying an in¬ 
junction to restrain the Commissioner in refusing 
to grant to the plaintiff a permit to use specially 
denatured alcohol, had this to say: 

i 

Alcohol is widely used for other thap bev¬ 
erage purposes. A supply of it must be thus 
obtainable. At the same time the dangers 
of a diversion from a lawful to an unlawful 
use are manifest. The need of strict regula¬ 
tion of the supply of alcohol for real ot pre¬ 
tended lawful uses is apparent. * * j * 

Mr. Justice Taft very clearly had this proposi¬ 
tion in mind, when, in the case of Selzman v. United 
States, 268 U. S. 466, where Selzman had been con- 
victed for the sale of completely denatured alcohol, 

i 

i 

i 

i 


24 


without affixing to the package certain labels show¬ 
ing its poisonous nature, the Chief Justice said: 

The power of the Federal Government, 
granted by the Eighteenth Amendment, to 
enforce the prohibition of the manufacture, 
sale, and transportation of intoxicating 
liquor carries with it power to enact any 
legislative measures reasonably adapted to 
promote the purpose. The denaturing in 
order to render the making and sale of in¬ 
dustrial alcohol compatible with the enforce¬ 
ment of prohibition of alcohol for beverage 
purposes is not ahvays effective. The igno¬ 
rance of some, the craving and the hardihood 
of others, and the fraud and cupidity of still 
others, often tend to defeat its object. It 
helps the main purpose of the Amendment, 
therefore, to hedge about the making and 
! disposition of the denatured article every 
reasonable precaution and penalty to prevent 
the proper industrial use of it from being 
perverted to drinking it. 

In the very recent case of Elsinore Perfume Co. 
v. Campbell , 31 F. (2d) 235 (C. C. A. 2), the Circuit 
Court of Appeals had this to say: 

It is claimed, however, that the National 
Prohibition Act does not apply to denatured 
alcohol, on the ground that it is not a bever¬ 
age, and, that, after it is manufactured and 
prepared for the market, it is excepted from 
the provisions of the act in express terms to 
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be found in title 2, Sec. 4 (27 U. S. C. A. 
Sec. 13). The case of Higgins v. Foster 
(C. C. A.) 12 F. (2d) 646, is relied on in 
support of this position. * * * 

It is apparent that there was intent to!pro¬ 
vide for the use of denatured alcohol in in¬ 
dustry and art, unhampered by unnecessary 
restrictions, and perhaps the ease with which 
it could be used as a source of supply fop the 
alcoholic content of illegal beverages was not 
fully appreciated; but we are quite unable to 
agree that, when denatured alcohol is pnce 
lawfully manufactured and sold, it ma/y be 
used or misused with impunity, regardless of 
the National Prohibition Act . 

i 

See also on this point the following cases: I 

Chicago Grain Prod. Co. v. Mellon, 14 F. 
(2d) 362 (C. C. A. 7). 

United States v. Anas Chem. Co., 25 F. 
(2d) 491 (D. C.,E.D.N. Y.). | 

i 

It is submitted that these decisions afford a Com¬ 
plete refutation of the narrow and false construc¬ 
tion attempted to be placed upon this Statute by the 
appellant, and clearly uphold the contention of the 
appellees that the Commissioner has the rigfyt to 
reasonably inquire into the disposition of the manu¬ 
factured articles named in said Section 4, if fairly 
necessary to enforce the law; that the law exempts 
such manufactured articles only when and if Used 
according to law and regulations; and that to give 
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to the Statute any other construction would be to 
construe it strictly to the end that such articles may 
be used for beverage purposes, contrary to the man¬ 
date of Congress, as contained in said Section 3, 
that it shall be liberally construed to the end that 
the use of such articles for beverage purposes may 
be prevented. 

In this connection attention is invited to the 
language of the Court in the unreported case of 
Salikof v. Doran, a copy of which is found in the 
appellant’s brief, pp. 51 to 55, where the Court, 
after quoting the provisions of said section 4, says: 

Of course, that does not mean that the 
Administrator mav not show the ultimate 
disposition of the finished product or the 
circumstances surrounding its distribution 
as evidence that the permittee is not con¬ 
forming in good faith to the Act, or is en¬ 
gaged in promoting a diversion of his prod¬ 
uct from the regular channels to and in its 
redistillation. 

In a word, the law clearly required the appellant 
to procure a permit to use specially denatured alco¬ 
hol and to manufacture therefrom the articles 
named in its application, and the law clothes the 
appellees with power to see not only that such 
articles shall be manufactured according to law, 
but that they shall be used in accordance with the 
law and regulations, and not for illegal purposes. 
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The appellant’s permit for the year 1928 expired by limi¬ 
tation on December 31st, 1928, and in order to use 
specially denatured alcohol during the year 1929 it was 
required by law to secure a new permit for 1929 ; 

We have already seen that Section 4 of the Na- 
tional Prohibition Act required the appellant to 
procure a permit to use specially denatured alpohol 
and to manufacture therefrom hair tonic. ; The 
provision of the Statute governing the issuance of 
permits under the National Prohibition Apt is 
found in Section 6 thereof, which reads as follows: 
Sec. 6. No one shall manufacture, sell, 
purchase, transport, or prescribe any liquor 
without first obtaining a permit from the 
commissioner so to do. * * * 

All permits to manufacture, prescribe^ sell, 
or transport liquor may be issued for\ one 
year, and shall expire on the 31st day of De¬ 
cember, next succeeding the issuance thereof: 

• Provided, That the commissioner may with¬ 
out formal application or new bond expend 
any permit granted under this Act or laws 
now in force after August 31 in any year to 
December 31 of the succeeding year. * * * 

Every permit shall be in writing, dated 
when issued, and signed by the commissioner 
or his authorized agent. It shall give\ the 
name and address of the person to ichom it is 
issued and shall designate and limit the acts 
that are permitted and the time when land 
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place where such acts may be performed. 
No permit shall be issued until a verified, 
written, application shall have been made 
therefor, setting forth the qualification of 
the applicant and the purpose for which the 
liquor is to he tised. 

The commissioner may prescribe the form 
of all permits and applications, and the facts 
to be set forth therein. * * * 

This is the only provision of the Statute covering 
the mode of issuing of permits, and clearly applies 
to all permits required by the Statute. 

The appellant contends that said Section 6, pre¬ 
scribing a time limitation of one year for permits, 
does not apply to a permit such as that possessed 
by it during the year 1928, and that, therefore, the 
appellant’s 1926 permit was a perpetual permit, 
which could only be terminated by a lawful revoca¬ 
tion thereof, and that the action of these appellees 
in refusing to extend said permit for the year 1929, 
amounts to a revocation of its permit. 

The complete answer to this contention is that 
no attempt has been made by the appellees to re¬ 
voke the appellant’s former permit, but the fact 
is that the appellant voluntarily applied for a new 
permit, and now complains of the appellees’ action 
in refusing the same, and asks the Court to review 
such action and to compel the appellees to renew 
its former permit for the year 1929. If the conten¬ 
tion of the appellant is correct, why should it not 
stand on its former permit which it possessed up 


\ 
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to December 31st, 1928, and insist upon its rights 

i 

thereunder, instead of coming into Court and Ask¬ 
ing the Court to review the action of the appellees 
in refusing its application for a new permit ? 

The appellees, however, directly attack this con¬ 
tention of the appellant, and confidently contend 
that said Section 6 applies to all permits requited 
by said National Prohibition Act, and that, by 
virtue of the provisions of said Section 6 and of the 
provisions of Article 113 of Regulations No. 3 
(hereinafter mentioned), the appellant’s permit 
lawfully terminated by limitation on December 
31st, 1928. | 

It is important to observe that the permit for¬ 
merly held by the appellant, according to its very 
terms, was limited to December 31st, 1926, as this 
permit provided that “This permit shall be in effect 
until Dec. 31, 1926” (Rec. p. 9); that this permit 
was renewed for the years 1927 and 1928, as ad¬ 
mitted in the amended bill filed by the appellant 
(Rec. p. 130; see also Rec. p. 13); that this penjnit 
was on condition that the appellant should at! all 
times comply with all lawful “regulations now; or 
hereafter in force” (Rec. p. 9); that the appel¬ 
lant’s application for a new permit for the yfear 
1929 was voluntarily made by the appellant pur¬ 
suant to a circular letter by the Treasury Depart¬ 
ment (Rec. pp. 117, 119); and that this applica¬ 
tion by the appellant was “submitted with the un- 
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derstanding that the permit applied for must be 
renewed annually * * * ” (Rec. p. 124). 

In other words, the appellant, originally having 
a permit to expire December 31, 1926, which was 
renewed for the years 1927 and 1928, on being noti¬ 
fied on July 2, 1928, that he must apply for a re¬ 
newal for the vear 1929 in order to do business dur- 

V 

ing that year, voluntarily submitted his application 
for a new permit on August 28th, 1928; and in the 
face of all this, the appellant now contends that by 
refusing his said application, the appellees have in 
effect revoked his former permit, which was, for¬ 
sooth, a perpetual permit. In what an absurd and 
contradictory position the appellant finds itself? 

In addition to the provisions of Section 6, above 
referred to, attention is invited to the provisions 
of Article 113 of Regulations No. 3 of the Treasury 
Department, where, after providing for applica¬ 
tions for permits to use specially denatured alcohol 
and the matters to be set forth in such permits, we 
find the following provision: 

Permits to use specially denatured alcohol 
in force and effect on the effective date of 
these regulations shall expire on December 
31, 1928, unless reneived; all permits here¬ 
after issued, if issued prior to September 1 
of any calendar year, shall expire on Decem¬ 
ber 31 of the same year; and, if issued after 
August 31 of any calendar year, shall expire 
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on December 31 of the succeeding calendar 
year, unless duly renewed. j 

This regulation specifically limited the appel¬ 
lant’s former permit, issued in 1926, to December 
31st, 1928, and it is to be remembered, as has been 
heretofore pointed out, that the said permit Was 
originally issued upon condition that it should be 
governed by all regulations then or thereafter in 
effect. ! 

i 

The appellant, however, contends that this regu¬ 
lation is unconstitutional and invalid, and, there¬ 
fore, of no effect. 

The well-settled rule, in determining whether a 
regulation of a Department of the Government is 
within the power given by law to the executive ! of¬ 
ficers of the Government, is that such determina¬ 
tion shall be made by the application of the same 
rule which controls the Courts in determining 
whether an Act of Congress is within the granted 

i 

powers of the Constitution, and in construing the 
legality of such regulation the same presumption 
of constitutionality obtains as in the case of one 
who attacks the constitutionality of a law, and the 
same burden is upon him who attacks the legality 
of a regulation, as is upon him who attacks the con¬ 
stitutionality of an Act of Congress. This prin¬ 
ciple of law is well settled and was clearly laid 
down by the Supreme Court of the United States 
in the case of Boske v. Comingore, 177 U. S. 459; 

i 

in that case a regulation, which had been adopted 
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by the Commissioner of Internal Revenue, was at¬ 
tacked as beyond the power of the Commissioner 
and, therefore, unlawful. The Supreme Court up¬ 
held the regulation and in its opinion laid down this 
well-settled rule in the following language: 

In determining whether the regulations 
promulgated by him are consistent with law\ 
we must apply the rule of decision which 
controls when an Act of Congress is assailed 
as not being within the powders conferred 
upon it by the Constitution; that is to say, a 
regulation adopted under Section 161, of the 
Revised Statutes, should not be disregarded 
or annulled unless, in the judgment of the 
Court, it is plainly and palpably inconsistent 
with the law . Those who insist that such a 
regulation is invalid must make its invalid¬ 
ity so manifest that the Court has no choice 
except to hold that the Secretary had ex¬ 
ceeded his authority and employed means 
that are not at all appropriate to the end 
specified in the Act of Congress. 

Applying this rule, this appellant is bound to 
make manifest to this Court that the means em¬ 
ployed by the Commissioner in this regulation are 
not appropriate to the ends specified in the Na¬ 
tional Prohibition Act, and this Court must find, 
in order to declare such regulation unlawful, that 
the regulation is plainly and palpably inconsistent 
with the law. 

Although there are some cases to the contrary, 
which were decided, however, on facts different 
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than the facts in the case at bar, the overwhelming 

i 

weight of authority is that the Commissioned has 
a lawful right to require such permits to be yearly 
permits and that that is the clear intention of the 
Statute. 

The right of the Commissioner to so make these 
permits yearly permits came squarely before the 
Circuit Court of Appeals for the 7th Circuit, in 
the case of Chicago Grrain Products Company, Inc,, 
v. Mellon, reported in 14 F. (2d) 362. In this case 
the Court of Appeals, by an unanimous decision, 
fully discussed this contention and upheld the right 
of the Commissioner to make these permits yearly 
permits by a regulation, similar in principle to the 
regulation above quoted. In this case the plaintiff 
contended that the denial of his application re- 
suited in a revocation of his permit and asked the 
Court to enjoin the defendants from interfering 
with his permit and cited in support of his! con¬ 
tentions the case of Higgins v. Foster (C. C. A. 2), 
12 F. (2d) 646, as does the appellant herein. The 
Circuit Court of Appeals affirmed the decision of 
the Court below sustaining the action of the Com¬ 
missioner and, among other things, said: 

The liberal construction, there provided 
for, is not of title 2 only, but of the \vhole 
act. One of the means devised by Coiigress 
for the effective administration of the Na¬ 
tional Prohibition Act, “to the end that the 
use of intoxicating liquor as a beverage may 
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by the Commissioner of Internal Revenue, was at¬ 
tacked as beyond the power of the Commissioner 
and, therefore, unlawful. The Supreme Court up¬ 
held the regulation and in its opinion laid down this 
well-settled rule in the following language: 

In determining whether the regulations 
! promulgated by him are consistent with law, 
we must apply the rule of decision which 
controls when an Act of Congress is assailed 
as not being within the powers conferred 
upon it by the Constitution; that is to say, a 
regulation adopted under Section 161, of the 
Revised Statutes, should not be disregarded 
or annulled unless, in the judgment of the 
Court, it is plainly and palpably inconsistent 
with the laiv. Those who insist that such a 
regulation is invalid must make its invalid¬ 
ity so manifest that the Court has no choice 
except to hold that the Secretary had ex¬ 
ceeded his authority and employed means 
that are not at all appropriate to the end 
specified in the Act of Congress. 

Applying this rule, this appellant is bound to 
make manifest to this Court that the means em¬ 
ployed by the Commissioner in this regulation are 
not appropriate to the ends specified in the Na¬ 
tional Prohibition Act, and this Court must find, 
in order to declare such regulation unlawful, that 
the regulation is plainly and palpably inconsistent 
with the law. 

Although there are some cases to the contrary, 
which were decided, however, on facts different 
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than the facts in the case at bar, the overwhelming 
weight of authority is that the Commissioner has 
a lawful right to require such permits to be yearly 
permits and that that is the clear intention of. the 
Statute. 

The right of the Commissioner to so make these 
permits yearly permits came squarely before the 
Circuit Court of Appeals for the 7th Circuit, in 
the case of Chicago Grain Products Company), Inc., 
v. Mellon, reported in 14 F. (2d) 362. In this case 
the Court of Appeals, by an unanimous decision, 
fully discussed this contention and upheld the right 
of the Commissioner to make these permits yearly 

i 

permits by a regulation, similar in principle tjo the 
regulation above quoted. In this case the plaintiff 
contended that the denial of his application re¬ 
sulted in a revocation of his permit and asked the 
Court to enjoin the defendants from interfering 
with his permit and cited in support of his| con¬ 
tentions the case of Higgins v. Foster (C. C. A. 2), 
12 F. (2d) 646, as does the appellant herein.j The 
Circuit Court of Appeals affirmed the decision of 

• i 

the Court below sustaining the action of the Com¬ 
missioner and, among other things, said: 

I 

The liberal construction, there provided 
for, is not of title 2 only, but of the whole 
act. One of the means devised by Cohgress 
for the effective administration of the Na¬ 
tional Prohibition Act, “to the end that the 
use of intoxicating liquor as a beverage may 


i 

i 

i 
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be prevented,” was the permits required by 
the act. * * * 

Title 2 deals with beverage and nonbever¬ 
age liquors, and with denatured alcohol, 
i Title 3 deals with denatured alcohol, the 
manufacture and use of alcohol not dena¬ 
tured, and with distilled spirits fit for bever¬ 
age purposes, etc. See sections 3 and 4, 
title 2 (Comp. St. Sec. 10138%aa, 10138%b), 
and sections 3, 6, and 10, title 3 (Comp. St. 
Sec. 10138%b, 10138%e, 10138%i). Title 3 
requires permits for many things, but other¬ 
wise the whole law as to permits is found in 
section 6, title 2, only . 

If we find that the provisions of section 6, 
title 2, do not apply to the permits required 
by title 3, we must also find that Congress 
provided that certain permits should be 
strictly limited as to duration, but as to oth¬ 
ers, not differing in hind, purpose or impor¬ 
tance, no limitation at all was provided. 
The main reason urged upon us to so hold 
is that the word “liquor” is used in section 
6, title 2, whereas title 3 pertains to indus¬ 
trial alcohol, and that Congress intended by 
such use of the word “liquor” to exclude 
the “alcohol” of title 3. 

The word “liquor” for nonbeverage pur¬ 
poses is used in section 3, title 2. Section 4, 
title 2, pertains to denatured alcohol and 
alcohol for nonbeverage purposes, for use 
in the industrial arts. There the word “liq¬ 
uor” is used twice, and apparently that 
which is spoken of as “liquor” is, later in 
the section, spoken of as “alcohol.” 
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The “alcohol” defined by section 1, jtitle 
3 (Comp. St. Sec. 10138%), is the intoxicat¬ 
ing element of all liquor, and must b(j the 
“alcohol” referred to and included in the 
term “liquor” and the phrase “intoxicating 
liquor,” as defined in title 2. Diluted with 
water, alcohol is used as an intoxicating liq¬ 
uor. The term “industrial alcohol” I does 
not import a kind of alcohol, but refeis to 
the use or purpose for which it is permitted 
to be made . Denatured alcohol is the al¬ 
cohol of titles 2 and 3 with the denatUrant 
added. 

We find nothing in the act which justifies 
a holding that the provisions of sectibn 6, 
title 2, do not apply to all permits . The first 
proviso of the section clearly indicates!that 
all permits are to be limited, and the sebond 
proviso of the section is a positive provision 
that permits for purchases apparently for 
the purposes of section 4, title 2, and!per¬ 
haps other purposes, must be limited. 

Treasury Decision No. 3773 did nothing 
more than state the law of the National pro¬ 
hibition Act, and plaintiff’s permits were 
never valid, in any event, for a longer jtime 
than that for which they might have |been 
issued under section 6, and that time; had 
long since expired when Treasury Decision 
No. 3773 was promulgated. The provisions 
of section 9, title 2, are limited to inquiries 
to determine whether a permit shall be | can¬ 
celed for the reasons therein specified, j 

i 

i 


i 

i 

j 

i 
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The appellant, on pages 27 and 28 of its brief, at¬ 
tempts to argue that the ruling of the Court in the 
Chicago Grain Products Company case, supra, had 
reference to a different kind of a permit than that 
possessed by the appellant herein and that such de¬ 
cision is not controlling. A reading of that de¬ 
cision, however, clearly shows that the Court of 
Appeals held that a regulation of the Department 
providing that all such permits should be yearly 
permits, and embracing ail permits of every hind 
and description, was valid, and it will be partic¬ 
ularly noted that the Court, in the latter case, spe¬ 
cifically included within its reasoning denatured 
alcohol and specifically stated that this rule applied 
to all perm its, including permits for denatured alco¬ 
hol , and it is the purest sophistry to attempt to 
argue that this decision did not cover the cases of 
denatured alcohol permits. 

In the case of Cywan v. Blair, 16 F. (2d) 279 
(D. C„ N. D. Ill.), the very question here in issue 
came before the Court for decision. In this case 
the plaintiff had a permit exactly like that of the 
appellant, namely, a permit for the use of specially 
denatured alcohol in the manufacture of toilet 
preparations, and the plaintiff attacked the right 
of the defendants to make such a permit a yearly 
permit and attacked the regulation which at¬ 
tempted so to do. Mr. Justice Wiikerson, in a very 
able and exhaustive opinion, sustained the Commis¬ 
sioner’s right to enact such a regulation and held 
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that the time limitations contained in Section! 6 of 
the Act applied to the plaintiff’s permit, which!was, 
as before stated, exactly the same as the perifiit of 
the appellant herein. 

In making this holding the Court had this to Isay: 

It would be difficult to hold that the Com¬ 
missioner could not pass a general regula¬ 
tion having the effect of changing or modify¬ 
ing all permits in some manner or decree, 
without going through a revocation proceed¬ 
ing as to each permit, and this merely be¬ 
cause the permits issued by him were by him 
declared to be limited only by the pleasure 
of the permittee or for positive violation of 
law in particular cases. 

Perpetuities are not generally favored. 
The whole field of permit privileges, under 
not only the Prohibition Act, but all other 
acts, shows that the common practice i|s to 
limit permits for a definite period, renew¬ 
able at the termination of each period. It is 
not clear and beyond doubt, as the complain¬ 
ant contends, that the Treasury Decision 
here involved is not a reasonable regulation. 

The Court is also of the opinion that, 
under the law and the facts as herein! set 
forth, the permit terminated on Deeerhber 

31 , 1925 . ! 

. ! 

The Court then quotes the provisions of said Sec¬ 
tion 6 hereinbefore quoted, and says: 

Said section 6 makes complete provision 
in the matter of the issuance of permits, to 
whom they shall be issued, their form, 
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manner of making application for them, and 
also for review in equity of the Commission¬ 
er’s decision in case of refusal to grant a 
permit. Does the presence of the word 
i “liquor” in the portion of section 6 above 
quoted have the effect of excluding from the 
i limitations therein mentioned the kind of 
permit here under consideration ? * * * 

After quoting the provision of Section 4 of Title 
II of the National Prohibition Act, hereinbefore 
quoted, the Court says: 


i 


Under the contentions made for complain¬ 
ant, he has the right to a permit under Sec¬ 
tion 4, Title II, right to a review under Sec¬ 


tion 6. tit. 2. in case of a refusal to grant a 


permit, and right to insist upon compliance 
with the provisions of section 9, tit. 2, as to 
the procedure to revoke a permit; but he is 
not subject to the other part of section 6, pro¬ 
viding for expiration of permits by lapse of 
time because of the use therein of the word 


! “liquor” in connection with the reference to 
permits. * * * 

Section 6 treats of the whole matter of the 
issuance of permits, and it is difficult, es¬ 
pecially in view of the rule of liberal con¬ 
struction laid down in section 3 of the act, to 
hold that the time limitations upon permits 
expressed in section 6 should be held not to 
include permits issued to manufacturers 
under section 4. merely because the word 
“liquor” is used in section 6 in referring to 
the permits which expire at the times in said 
section mentioned. * * * 
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It would seem, therefore, that the j time 
limitations contained in section 6 apply to 
the permit here involved, and that! said 
Treasury Decision merely declared what was 
already the law. In Ma-King v. Blair supra, 
the Supreme Court has repeated that: j 

“The dominant purpose of the act is to 
prevent the use of intoxicating liquorl as a 
beverage, and all its provisions are to be 
liberallv construed to that end.” 

I should add that I have not overlooked 
Higgins v. Foster (C. C. A.), 12 F. (2d) 646, 
and Rock v. Blair (D. C.), 13 F. (2d) 1004. 
They are by courts of another circuit, and I 
have not felt constrained to follow tliepi. 

It is respectfully submitted that the reasoning of 
the Court in the Chicago Grain Prod. Co. j case, 
supra, as well as in the Cyivan case, supra, is jsound 
and inescapable in its logic, and is the only sound 
doctrine under the Statute in question, and that 
these cases effectively dispose of the contention of 
the appellant herein. 

i 

In a very recent case this same doctrine has been 
upheld. See the case of Driscoll v. Campbell ,j 33 F. 
(2d) 281 (C. C. A. 2d), where the Circuit Court of 

Appeals, in a review of a decision refusing an gppli- 

; 

cation for an increase in specially denatured alcohol 
to be used by the plaintiff, after discussing said 
Section 6, had this to say: 

This language is inclusive enough t|o em¬ 
brace any sort of permit which the commis¬ 
sioner is authorized to issue. If it bt con- 

j 

i 

I 

i 
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fined to permits relating to “liquor” in the 
statutory sense, then there is no provision in 
the statute Mowing judicial re vie tv of the 
commissioner's refusal to grant a permit for 
the use of denatured alcohol. It does not 
seem likely that Congress would wish to dif¬ 
ferentiate in this respect between the differ- 
i ent classes of permits which the Commis¬ 
sioner is authorized to grant. No reason is 
suggested for such a differentiation. 

Upon this point see also the recent case of United 
States v. Anas Chemical Company, 25 F. (2d) 491, 
(E. D. N. Y.), where, in a criminal prosecution for 
the unlawful use of denatured alcohol in violation 
of the regulations of the Treasury Department, the 
Court held that the provisions of Title II of the 
National Prohibition Act covered the use of de¬ 
natured alcohol exactly as it did other liquors, and 
sustained regulations promulgated by the Depart¬ 
ment looking toward the regulation and control of 
denatured alcohol. 

See also on this proposition the following cases: 

Caserta v. Mills, 28 F. (2d) 637 (D. C., 
S. D. N. Y.). 

Spiegler v. Mellon, 54 W. L. P. 162. 

In the case of Spiegler v. Mellon, supra, the exact 
question here presented was before Mr. Chief Jus¬ 
tice McCoy, of the Supreme Court of the District 
of Columbia, and the Court held that a similar regu¬ 
lation, making permits such as is here in question 
yearly permits, was lawful. 
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The appellant cites several cases upon the alleged 
proposition that a denatured alcohol permit j once 
issued can not be limited as to time of duration by 
Regulation, and can not be made to expire annually. 
The appellant persists in overlooking the fact! that 
its 1926 permit was expressly limited by its very 
terms to expire Dec . 31st, 1926; that the appel¬ 
lant secured a renewal thereof for the years 1927 
and 1928; and voluntarily, and without reservation, 
applied for a renewal thereof for the year 1929. 
Most of the cases cited by the appellant, excepting 
some unreported decisions of the District Coiirt of 
the Eastern District of Pennsylvania, were decided 
before the Ma-King case, infra, and are not, there¬ 
fore, good law, in view of the Supreme Court ;S de¬ 
cision in the Ma-King case . 

The appellant, however, lays great stress upon 
the case of Higgins v. Foster, 12 F. (2d) 64(1 It 
is important to note that in the Higgins case, supra, 
the permit was issued tvithout limitation of time, 
quite unlike the permit of the appellant herein; and, 
moreover, that in the Higgins case, the plaintiff, in 

i 

applying for its permit, reserved all rights under 
its former permit, whereas the appellant herein 
made no reservation whatsoever, but voluntarily 
and unreservedly applied for a 1929 permit. 

It is true that the Court, in the Higgins lease, 
supra, seems to have held that Section 6 of the Act 

did not apply to denatured alcohol permits,! con- 

! 

I 

i 

i 


i 

I 

i 
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traryto the cases of Chicago Grain Prod. Co. v. 
Mellon, supra, and Cywan v. Blair, supra. 

The Higgins case, however, has been very consid¬ 
erably weakened, and its applicability to the facts 
in the case at bar wholly destroyed, by a subsequent 
decision of the same Court, in the case of Lion 
Laboratories v. Campbell (C. C. A. 2) 34 Fed. 
(2) 642. 

In the case of Lion Laboratories, supra, the same 
Court which decided the Higgins case, supra, after 
discussing the decision in the Higgins case, said: 

The first proviso of the second paragraph 
of Section six provides “that the commis¬ 
sioner may without formal application or 
new bond extend any permit granted under 
this Act or laws now in force after August 
31st in anv vear to December 31st of the 

4 / 

succeeding year.” If this applies to a per¬ 
mit to make the substance defined in sec¬ 
tion four, the circular letter of September 1, 
1926, was valid to extend the Lion Com¬ 
pany’s permit to December 31, 1927, but no 
further. Obviously we cannot so hold with¬ 
out saying that this part at least of the sec¬ 
ond paragraph of Section six applies to 
more than “liquor”. We think that it does, 
and that our dictum went too far; the ivords, 
“any permit granted under this act or laws 
now in force,” are too specific to be limited 
by what went immediately before. Hence 
we hold that the extension affected by the cir¬ 
cular letter of September 1, 1926, was lim¬ 
ited to December 31,1927, in all cases where 
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the permit itself was limited by a day cer¬ 
tain. This does not affect permits ^hich 
contained no such limit, for these needed no 
extension. It-follows that the judge was 
right in holding that the suit as to both Daub 
and the Lion Company was without equity. 

It thus appears that in a case where the jEacts 
are as in the case at bar, namely, where the original 
permit was by its terms limited in time of duration, 
as was the appellant ’s permit, the reasoning of the 
Court in the Higgins case, supra, upon which the 
appellant herein so strongly relies, does not apply, 
according to the very Court which decided! the 
Higgins case, supra, and the whole argument of the 
appellant, as based upon the Higgins case , falls to 
the ground. 

i 

The appellant also cites, upon this proposition, 
the following cases: 

Smith v. Foster, 15 F. (2d) 115 (D. C., 
S. D. N. Y.). | 

Bock v. Blair, 13 F. (2d) 1004 (Dj C., 
S. D. N. Y.). ! 

Weste v. Campbell, 21 F. (2d) 771 (D. C., 

S.D.N.Y.). | 

Casper v. Doran, 30 F. (2d) 400 (D. C., 
E. D. Pa.). 

All of these cases are District Court dases . 
The cases of Bock v. Blair, supra, and Casper v. 
Doran, supra, in so far as they follow the rulihg of 
Higgins v. Foster, supra, involved permits which, 
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by tlieir terms, were to remain in force until re¬ 
voked; and in view of the more recent decision of 
the very Court which decided the Higgins case, 
namely, in the case of Lion Laboratories, Inc., v. 
Campbell, supra, that its ruling in the Higgins case 
did not apply to a permit like the permit in the 
case at bar, where said permit was expressly lim¬ 
ited to expire on a date certain, the force of these 
decisions with respect to the issue here involved is 
whollv destroved. 

The case of Smith v. Foster, supra, is not in point 
at all,i and does not support the appellant’s conten¬ 
tion. Moreover, the Court, in the case of Smith v. 
Foster, supra, held that the Commissioner mcey 
refuse a permit, if satisfied, because of past con¬ 
duct, the applicant is not to be trusted to observe 
the law in the conduct of his business. 

Nor is the case of Weste v. Campbell, supra, in 
point, as the Court expressly declined to pass upon 
the legal questions, but decided the case only upon 
the question of fact, that there was no evidence to 
support the Administrator’s finding. 

The mere statement of the contention here made 
by the appellant shows its absurdity and its incon¬ 
sistency. The appellant asserts his right to a per¬ 
mit under Section 4, of Title II, of the National 
Prohibition Act, and insists that he should have 
been proceeded against under Sections 5 or 9 of said 
Title II; the appellant now comes into Court avail¬ 
ing itself of the provisions of Section 6 of said Title 
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II granting a review of the decision denying its 
application for a permit, and in the same t^reath 
asserts that said Section 6 does not apply to its case; 
in other words he seeks to show that his permit was 
not governed by the provisions of said Section 6, 
but invokes that portion of said Section 6 which 

j 

gives the Court jurisdiction to review the decision 
of the appellees in refusing his voluntary applica¬ 
tion for a new permit. 

m ! 

| 

The appellees were clothed by law with a sound discretion 
in denying the appellant’s application for a permit and 
the courts will not review or disturb such decision, if 
made upon evidence and not made arbitrarily 

This proceeding came before the appellees! upon 
the appellant’s written application for a permit 
for the year 1929. It is entirely confusing to dis¬ 
cuss any question of revocation of a permit, for no 
such action at any time has been taken or attempted 
by the appellees. The very gist of this action is to 
review the action of the appellees in refusing and 
denying the appellant’s application for a permit. 

The only question properly presented by the bill 
of complaint filed herein is, was there any evidence 
before these appellees upon which they might have 
arrived at the decision denying the appellant ’s ap¬ 
plication. If there was, then the action of the ap¬ 
pellees is final and can not be disturbed, just; as in 
the case of a jury trial, if there was any evidence 

79760—29-1 
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before the jury upon which they might have ar¬ 
rived at their verdict, the decision of the jury as to 
the facts is final, and will not be disturbed by the 
Court; on the other hand, if the appellees had ren¬ 
dered their decision without evidence, or had com¬ 
mitted errors of law, then their action would be 
arbitrary and the Courts would set aside such 
action, just as the Courts would set aside the ver¬ 
dict of a jury, where there was no sufficient evi¬ 
dence to go to the jury. 

The provisions of the Statute under which this 
suit is brought are Sections 5 and 6 of Title II of 
the National Prohibition Act. 

Said Section 6, so far as applicable, reads as 
follows: 

In the event of the refusal by the commis¬ 
sioner of any application for a permit, the 
applicant may have a review of his decision 
before a court of equity in the manner pro¬ 
vided in section 5 hereof. 

By reference to said Section 5 we find the follow¬ 
ing language: 

The manufacturer may by appropriate 
proceeding in a court of equity have the 
action of the commissioner reviewed, and the 
court may affirm, modify, or reverse the find¬ 
ing of the commissioner as the facts and law 
of the case may warrant, and during the 
pendency of such proceedings may restrain 
the manufacture, sale, or other disposition 
of such article . 
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It is well settled that where the Statute vests a 
certain power in the Commissioner, like the power 
of determining what permit privileges shall he 
granted to permittees, he is thus clothed with a 
quasi judicial discretion, and that, unless he has 
arbitrarily abused that discretionary power, or sun¬ 
less there w T ere no facts before him upon whicK he 
might have acted as he did, the Courts will |not 
disturb his action, whatever other finding the Cdurt 
might have made on such facts. 

The first Court that squarely passed upon this 
question was this Honorable Court, in the cas6 of 
Blair v. Stewart Dist. Co 12 F. (2d) 838, (DL C. 
App.), where this Honorable Court, speaking 
through Mr. Justice Robb, said: 

While the court is clothed with jurisdic¬ 
tion to “ affirm, modify, or reverse the find¬ 
ing of the Commissioner as the facts and law 
of the case may warrant/’ it is not author¬ 
ized, in our view, to overturn the decision of 
the Commissioner, if that decision is bhsed 
upon evidence of the character already men¬ 
tioned. In other words, unless the court, 
upon a review of the evidence before the 
Commissioner, is satisfied that in reaching 
his decision he did not exercise a sound judi¬ 
cial discretion, but, on the contrary, that such 
decision was plainly inconsistent with the 
evidence before him, the finding of the Com¬ 
missioner ought not to be disturbed. 

Soon after the decision of the Court was ren¬ 
dered in the case of Blair v. Stewart, supra, the 
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same question came before the Supreme Court of 
the United States, which Court followed the same 
rule of construction. This decision was rendered 
in the case of Ma-King Prod. Co. v. Blair (271U. S. 
479), where the plaintiff brought a suit in equity to 
review the action of the Commissioner in refusing 
its application for a permit for denatured alcohol 
and sought to compel the granting of such permit 
The defense to the suit was that the Commissioner, 
as a result of an investigation conducted by his 
agents, was satisfied that the plaintiff was not 4 4 en¬ 
titled to be entrusted with a permit of the nature 
and kind set forth in the application” of the plain¬ 
tiff. No hearing was granted to the plaintiff upon 
his application, and, the only fact which, as appears 
from the record, was the basis of the decision of the 
Commissioner, was that he was informed by his 
agents that the President and Treasurer of the 
plaintiff Company were associated in other business 
enterprises with men who were known to be viola¬ 
tors of the National Prohibition Act. The District 
Court sustained the decision of the Commissioner, 
and on appeal, the Supreme Court affirmed the 
decision below. 

The Supreme Court referred to the Sections of 
the Statute commanding a liberal construction of 
the Statute, requiring a permit to procure and use 
liquor, requiring the applicant for a permit to make 
written application therefor, and for a review of 
the decision of the Commissioner denying such ap- 
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plication, all of which Sections are herein quoted. 
In affirming the Court below, the Supreme Court, 
inter alia, said: 

It is clear that the Act does not impqse on 
the Commissioner the mere ministerial duty 
of issuing a permit to anyone making aja ap¬ 
plication on the prescribed form, but, on the 
contrary, places upon him, as the adminis¬ 
trative officer directly charged with the en¬ 
forcement of the law, a responsibility ih the 
matter of granting the privilege of dealing 
in liquor for nonbeverage purposes, which 
requires him to refuse a permit to one who 
is not a suitable person to be entrusted\ in a 
relation of such confidence, with the posses¬ 
sion of liquor susceptible of diversion to 
beverage uses . 

The dominant purpose of the Act is to 
prevent the use of intoxicating liquor as a 
beverage, and all its provisions are to be lib¬ 
erally construed to that end . It does, not 
provide that the Commissioner shall issue 
any liquor permit, but merely that he may 
do so. It specifically requires the applica¬ 
tion to show “the qualification of the appli¬ 
cant, ” and authorizes the Commissioner to 
prescribe “the facts to be set forth therein.” 
These provisions, as well as the purpojse of 
the Act, are entirely inconsistent with any 
intention on the part of Congress that the 
Commissioner should perform the nqerely 
perfunctory duty of granting a permit, to 
any and every applicant, without reference 


50 


to his qualification and fitness; and they 
necessarily imply that, in order to prevent 
violations of the Act, he shall, before grant¬ 
ing a permit, determine, in the exercise of 
his sound discretion, whether the applicant 
is a fit person to be entrusted with such a 
privilege. This is emphasized by the provi¬ 
sion that if the Commissioner refuses an ap¬ 
plication, his action may be reviewed by a 
court of equity in matter of fact and law; 
there being no substantial reason for this 
provision if he is imperatively required to 
grant a permit upon the mere presentation 
of an application in due form. 

On the other hand, it is clear that Con¬ 
gress, in providing that an adverse decision 
of the Commissioner might be reviewed in 
a court of equity, did not undertake to vest 
in the court the administrative function of 
determining whether or not the permit 
should be granted; but that this provision is 
to be construed, in the light of the well-estab¬ 
lished rule in analogous cases, as merely 
giving the court authority to determine 
whether, upon the facts and law, the action 
of the Commissioner is based upon an error 
of law, or is wholly unsupported by the evi¬ 
dence or clearly arbitrary or capricious . 

: See Silberschein v. United States, 266 U. S. 
221, 225, and cases cited. 

The same question was before the Circuit Court 
of Appeals for the 3rd Circuit, in the case of Yudel- 
son v. Andrews (25 F. (2d) 80), and the decision of 
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the Court in that case is so pertinent to the f&cts 
in the case at bar, and so decisive of the issues here 
involved, that it is well worth carefully considering. 

In the Yudelson case, supra, the plaintiff ap¬ 
pealed from a decree of the District Court dismiss¬ 
ing his bill, filed under Section 6, of Title II of the 
National Prohibition Act for a review of the action 
of the Prohibition Administrator in refusing the 
plaintiff a permit to us<e specially denatured alcdhol . 
It appears that, after the refusal of the plaintiff’s 
application, a hearing was had, at which the plain¬ 
tiff introduced evidence in support of his applica¬ 
tion, but that the Administrator introduced no [evi¬ 
dence. Thereupon the hearer recommended th&t 
the application be disallowed, whereupon the Ad¬ 
ministrator refused a permit. The applicant then 
filed his bill for a review, alleging that the action 
of the Administrator was not warranted by theievi- 
dence and was therefore arbitrary and unlawful. 

The Circuit Court of Appeals stated in its opin¬ 
ion that the question involved was as follows: | 

Is the Federal Prohibition Commissioner 
vested with absolute discretion to refuse a 
permit for the use of specially denatured 
alcohol in the manufacture of products,' the 
formula for which has been approved by 
him, without any apparent cause or redson 
. therefor9 


j 

i 

i 




52 


After discussing the various sections of the Na¬ 
tional Prohibition Act, including Section 6 thereof, 
the Court said: 

i Clearly, therefore, under the law no citi- 
i zen of the United States has a vested right 
i to purchase and use liquor even for lawful 
purposes and, correspondingly, no one has 
a vested right to obtain a permit therefor on 
his mere demand, for as we have said the 
dominant purpose of the Act is to prevent 
the use of intoxicating liquor as a beverage 
and its plain declaration is that all its pro¬ 
visions are to be liberally construed to that 
end. But the law does give every one a right 
to apply to the Commissioner of Internal 
Revenue for a permit to purchase and pos¬ 
sess liquor for purposes recognized by the 
Act to be lawful, such as its use in manu¬ 
facturing a flavoring or curing fluid neces- 

sarv or desirable in the manufacture of to- 
«/ 

bacco products. When a permit is applied 
ifor in the form and pursuant to the regula¬ 
tions prescribed by the Commissioner with 
the approval of the Secretary of the Treas¬ 
ury relative to carrying out the provisions of 
Act, there is imposed on the Commissioner, 
or his proper subordinate, not a mere minis¬ 
terial duty to issue the permit as asked for 
but, on the contrary, a duty, quasi judicial, 
to consider and determine whether on the 
applicant’s showing the permit to purchase 
should be issued . The Act i ‘places upon him, 
as the administrative officer directly charged 
with the enforcement of the law, a responsi- 
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bility in the matter of granting the privilege 
of dealing in liquor for nonbeverage • pur¬ 
poses, which requires him to refuse a permit 
to one who is not a suitable person to tye en¬ 
trusted, in a relation of such confidence, 
with the possession of liquor susceptible of 
diversion to beverage uses.” Ma-Kihg v. 
Blair , 271U. S. 479,482,46 S. Ct. 544,70 L. Ed. 
1046. The applicant must therefore show 
not a right to a permit but valid reasons for 
a grant of the privilege of a permit, aitiong 
winch may be his fitness to handle liquoi} and 
his business need for liquor. He must, of 
course, present a situation which in all re¬ 
spects shows bona fides. Whether th^ ap¬ 
plicant can be trusted properly to exercise 
the privilege conferred by a permit may de¬ 
pend on a variety of circumstances, ^s in 
this case on the quantity of liquor applied 
for in respect to the uses to vilich the appli¬ 
cant has represented his intentions to piit it 
and the improbability that, if obtained, he 
will apply all of it to the lawful uses he has 
indicated. In order that the Commissioner 
may properly perform this important func¬ 
tion in the scheme of preventing the use of 
liquor for unlawful purposes by regulating 
its use for lawful purposes, the Act gives 
him wide discretion. This, of course, means 
a sound discretion in the legal sense, j In 
answer to the question the applicant has pro¬ 
pounded, we hold that his discretion is abso¬ 
lute. Moreover, it “is final and conclusive 
and not subject to judicial review, at least 
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unless the decision is wholly unsupported by 
the evidence, or is wholly dependent upon a 
question of law, or is seen to be clearly arbi¬ 
trary or capricious.” Ma-King v. Blair, 
supra; Silverschein v. United States, 266 
U. S. 221, 225, 45 S. Ct. 69, 69 L. Ed. 256. 

These decisions have universally been followed, 

and manv of the cases hereinafter cited state that 

•/ 

the same rule applies to applications for renewal 
permits as in the case of original permits, and that 
this discretion, which is implied from the provisions 
of the National Prohibition Act and particularly 
from the expressed purpose of the Statute to pre¬ 
vent the use of liquor for beverage purposes, is not 
limited to the consideration of the applicant’s fit¬ 
ness to be entrusted with a permit and his good 
faith in applying for such permit, but that this 
discretion is absolute, provided it is based upon any 
material evidence warranting the Commissioner in 
believing that under the dominant purposes of the 
law such permit should be refused. 

See, upon this proposition, the following cases: 

Chicago Grain Prod. Co. v. Mellon, supra, 
(C. C. A. 7). 

Quaker Ind. Co. v. Blair, 19 F. (2d) 235 
(D. C. E. D. Pa.). 

Ft. Edward Corp. v. McCampbell, 23 F. 
(2d.) 944 (D. C. N. D. N. Y.). 

Fox v. Mills, 22 F. (2d) 891 (C. C. A. 2). 

Kaliner v. Blair, 26 F. (2d) 46 (C. C. A. 3). 

Mascola v. Mellon, 25 F. (2d) 173 (D. C. 
E.D.N.Y.). 
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Blair v. Graupner, 29 F. (2d) 815 (C. 0. 

A. 3). 

Halpern v. Andrews, 21 F. (2d) 969 (D. 
0. E. D. Pa.). ! 

Remick v. Mills, 22 F. (2d) 477 (C. (0. 

A. 2). ! 

Elsinore v. Campbell, 31 F. (2d) 235 (C. 

C. A. 2). | 

Liscio v. Campbell, 31 F. (2d) 292 (D. !C. 

S. D. N. Y.); affirmed (C. C. A. 2) 34 

F. (2d) 646. | 

The appellant has attached to its brief copies ! of 
several unreported cases decided by the Eastern 
District of Pennsylvania. Most of these copies,of 
decisions are without the date when decided, so that 
it can not be ascertained whether they were decided 
before or after the decision in Ma-King v. Blair, 
supra . Moreover nearly every one of these de¬ 
cisions deal with revocation proceedings, and hot 
with applications for new permits, as here is fhe 
case. In any event, a reading of these unreported 
decisions shows that the facts therein were j so 
wholly different than those in the case at bar, that 
no useful purpose will be accomplished in attempt¬ 
ing to discuss them. 

iv ! 

! 

In reviewing the decision of the appellees denying the 
appellant’s application the court is limited to a review 
of the facts which were before the appellees and upon 
which the appellees arrived at such decision 

i 

As we have already seen, it is not the province 
of the Court to determine in a given case whether 
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an applicant should or should not be given a permit. 
That function is by law vested in the Commis¬ 
sioner ; and the only function of the Court being to 
review the action of the Commissioner to see if he 
acted arbitrarily without any evidence, it follows 
that the Court, in such a review proceeding, can 
only review the facts which were before the 
Commissioner. 

This Honorable Court pointed out this proposi¬ 
tion in the case of Blair v. Stewart, supra, when, as 
as hereinbefore quoted, the Court said, “the hear¬ 
ing on appeal must be confined to a review of the 
evidence before him * * V’ 

This proposition was also clearly upheld in the 
case of Yudelson v. Andrews, supra, where the Cir¬ 
cuit Court of Appeals said: 

1 A review of what? Not of the hearing, 
nor of the Hearer’s recommendation, but of 
the “action of the Commissioner.” It is a 
review of his decision. 

Upon this point see also the following cases: 

Elsinore v. Campbell, 31 F. (2d) 235 (C. 
C. A. 2). 

Stein v. Andrews, 25 F. (2d) 281 (C. C. 
A. 3). 

Leading Perfumers & Chem . Inc. v. 

' Campbell, 29 F. (2d) 949 (D. C. S. D. N. 
Y.). Affirmed 29 F. (2d) 950 (C. C. A. 2). 

Senger Drug Co. v. Mellon, 20 F. (2d) 
1000 (D. C. E. D. Ill.). 
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In such a review the court will not weigh the evidence, 
but the weight given to such evidence by the appellees 
is final, provided there was some material evidence 
before the appellees, nor will the court pass upon the 
credibility of the witnesses j 

The rule applicable to these review cases iis, in 
principle, the same as in jury trials. Just as an 
appellate court will not weigh the evidence n0r at¬ 
tempt to pass upon the credibility of the witnesses, 
but will refuse to disturb the verdict of the jury, if 
the jury had before it any sufficient evidence upon 
which it might have arrived at its verdict, irrespec¬ 
tive of what the conclusion of the Court might be 
as to the weight of the evidence, so, too, in |these 
review proceedings, the Court will not weigh the 
evidence nor pass upon the credibility of the wit¬ 
nesses; that is the function of the Commissioner, 
and his alone. Whatever conclusion the Court 
might arrive at upon the weight of the evidence, the 
action of the Commissioner is final, if supported t>y 
any legal evidence . The appellee, Herbert, in the 

i 

case at bar, heard the witnesses and considered all 
the evidence, and came to the decision that the ap- 
pell ant’s application was not made in good faith. 
There being ample evidence in the record to j sup¬ 
port that decision, if believed, his decision is final 
and can not be disturbed. 


! 

i 

j 

I 

i 
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This proposition of law was very well stated in 
the recent case of Blair v. Graupner, 29 F. (2d) 815 
(C. C. A. 3). 

In that case the Administrator had, after hear¬ 
ing, revoked the plaintiff’s permit. Thereupon the 
plaintiff filed a bill under Section 6 of Title II of 
the National Prohibition Act, to review that de¬ 
cision, and on this review the District Court made 
its own findings on the evidence and reversed the 
Administrator. On appeal by the Administrator, 
the Circuit Court of Appeals reversed the Court 
below and affirmed the action taken by the Admin¬ 
istrator, saying, among other things: 

On this review the learned trial court 
(D. C.) 23 F. (2d) 947, made its own findings 
of fact which, opposed to those of the hearer 
and reviewer, were that the permittees had 
at all times acted in good faith; that their 
alleged offending conduct was an innocent 
1 mistake; and, concluding that the revocation 
of the permit was under the circumstances 
too severe a punishment. 

The Circuit Court of Appeals then referred to 
the fact that the sole function of the Court below 
was to find whether upon the facts and the law the 
decision of the Commissioner was based upon error 
of law or was wholly unsupported by evidence, and 
added: 

As no question of law was raised the sole 
question before the trial court was not 
whether the permit should be revoked but 


i 
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whether there w r as any evidence that Sus¬ 
tained the Commissioner’s exercise of &is- 

■ 

cretion in revoking it. 

The evidence, which as in most cases! of 
this kind is conflicting, tends to show good 
faith or bad faith of the permittees accord¬ 
ing as one part or another part is believed. 
That on which the Commissioner based his 
decision is briefly as follows; * * * j 

As the inferences arising from this Evi¬ 
dence might validly have influenced the 
Commissioner’s discretion in revoking J;he 
permit, we can not say that his decision was 
wholly unsupported by evidence or was ar¬ 
bitrary or capricious. The Ma-King Cc^se. 

This proposition was fully stated by the Court in 
the case of Ft. Edward Corp. v. McCampbell, 23 F. 
(2d) 944 (D. C., N. D. N. Y.). In that case the 
plaintiff brought suit in equity to review the action 
of the Administrator in revoking the plaintiff’s 
brewery permit. The court sustained the Admin¬ 
istrator and, among other things, said: 

The conclusions upon which the decision 
is based are drawn solely from the facts hnd 
circumstances related by the prohibition cjffi- 
cials. These facts and circumstances, un¬ 
contradicted or unexplained, have sufficient 
probative force to support the conclusions. 
The evidence of permittee’s witnesses, ex¬ 
plaining the facts and refuting the infer¬ 
ences or conclusions, are wholly ignored. 
These witnesses were before the hearing of¬ 
ficer. He heard their oral testimony. He 
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had the opportunity of observing and study¬ 
ing their appearance, manner, and actions. 
It is apparent that he did not place any 
credence in their explanations. He had the 
right to do this, in the exercise of his judicial 
discretion. And while it is possible that 
one, taking the testimony “de novo,” with 
the witnesses before him, might reach dif¬ 
ferent conclusions, yet the court, on review, 
can not sav the official abused his discretion, 
or that the findings were wholly unsupported 
by evidence, arbitrary or capricious. 

In the case of Mascola v. Mellon, 25 F. (2d) 173 
(D. CL, E. D. N. Y.) a suit in equity was brought 
to review’ the action of the Administrator in revok¬ 
ing plaintiff’s permit to use specially denatured 
alcohol. The Court, in affirming the action of the 
Administrator, said: 

A long hearing was held, witnesses were 
examined and cross-examined, and there is 
some evidence to sustain the finding of the 
Commissioner. This court is not permitted 
to weigh the evidence. It is sufficient if 
there was some competent evidence pro¬ 
duced. Credibility of witnesses and weight 
of evidence and similar questions are not for 
this court . * * * 

The government produced witnesses who 
testified to facts which, if believed, might 
fairly indicate that not only was some spe¬ 
cially denatured alcohol diverted, but that 
the permittee admitted that he did such 
things. Whether or not the witnesses were 
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i 
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to be believed or whether a different Conclu¬ 
sion might have been reached by thik court 
is not for the court to decide. TJ. S. jv. Tod 
(C. C. A.) 294 F. 628, 633. The proceeding 
was in accordance with law. There was 
some evidence to sustain the finding, jif be¬ 
lieved, and the action of the Commissioner 
does not appear to be arbitrary or capricious. 

See also to the same effect, the following cases: 

Halpern v. Andrews, 21 F. (2d) 96^ (D. 
C.,E.D.Pa.). | 

Remick v. Mills, 22 F. (2d) 477 (C. C. 
A. 2). i 

Yudelson v. Andrews, 25 F. (2d) 80 (C. 
C.A.3). | 

D. P . Pml Co. v. Mellon, 24 F. (2d) 738 
(D. C., S. D. N. Y.) ; affirmed (C. C. 4 2) 
34 F. (2) 645. 

Mordell v. Doran, 27 F. (2d) 529 (C\ C. 
A. 3). I 

Elsinore v. Campbell, 31 F. (2d) 235 (C. 
C.A.2). j 

Under the authority of these cases how can it be 
successfully urged that there is no evidence in this 

i 

record upon which the appellees were warranted lin 
refusing the permit in question, or that they acted 

m . / 

arbitrarily? It is submitted that there is an abun¬ 
dance of evidence to satisfy any reasonable mirtd 

i 

that the appellant was not acting in good faith. In 
any event it was for the appellee Herbert to weigh 
this evidence, to determine the credibility of the 
witnesses, and the function of determining the facts 

i 

i 

i 

i 

i 

i 

i 

i 
i 

i 

i 
i 

i 
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was his. Howsoever the Court might otherwise de¬ 
termine the facts, there being some evidence, the 
decision of the appellee Herbert is final and can¬ 
not be disturbed. 

VI 

The appellees were not required by law or by regulation 
to grant to the appellant a hearing upon its application, 
but were entitled to act upon all the facts before them 
in exercising their discretion in passing upon the appli¬ 
cation. 


The appellant herein makes complaint that it was 
not afforded a hearing by the appellees before the 
first decision denying the j)ermit. Passing over, 
for the sake of argument, the fact that the appellant 
subsequently requested a hearing, which was 
granted, and at which the appellant gave testimony, 
the appellees herein stoutly contend that the grant¬ 
ing of such hearing was a matter of grace, and that 
the appellees were not required to grant any hear¬ 
ing, but that upon receipt of the appellant ’s appli¬ 
cation, they were entitled to act upon all facts in 
their possession pertinent to such application, in de¬ 
termining whether to approve or to disapprove of 
such application. 

In the case of Chicago Grain Prod. Co. v. Mellon, 
supra, the Circuit Court of Appeals had this to say | 
upon this proposition: 

There is no provision requiring a hearing | 
before refusing a permit. The approach 
and contact with the department is through 
the application to be filed. In no case is 


I 
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there a requirement that a permit shall be 
issued. * * * We see no reasoh why 
there should be a formal notice or formal 
hearing before rejection, unless requested 
by the applicant, showing sufficient reasons 
therefor. 

See also the case of Halpern v. Andrews, |21 F. 
(2d) 969 (D. C., E. D. Pa.) where the Court Isays: 

If the circumstances of the application it¬ 
self, together with all the facts surrounding 
. it, as known to the Commissioner, from 
whatever source such knowledge may be de¬ 
rived, are such as to produce reasonable be¬ 
lief that the application is not made in good 
faith, that the applicant is not a proper per¬ 
son to be intrusted with a permit, or that the 
liquor withdrawn will be diverted to illegal 
purposes, then a disapproval of the permit 
can not be said to be wholly unsupported by 
the evidence. 

In the case of Yudelson v. Andrews, 25 F. (2d) 
80 (C. C. A. 3), the Circuit Court of Appeals s^id: 

As the hearing is not a contest between ap¬ 
plicant and Commissioner, the Commissioner 
is not bound by the evidence produced! by 
\ the applicant. He may accept or reject it, 

\ in whole or in part. He may also be validly 

influenced in his judgment of refusal by mat¬ 
ters aliunde which establish to his satisfac¬ 
tion that the application for a permit to wiith- 
draw alcohol has not been made in good 
faith. 


i 
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VII 

The appellant, by requesting a hearing and participating 
therein without objection, waived any alleged insuffi¬ 
ciency in the original decision of the appellees through 
lack of hearing thereon, as well as all rights under its 
former permit 


The record shows that the appellant, who in 
August, 1928, possessed a permit to use specially 
denatured alcohol, and on August 28, 1928, volun¬ 
tarily applied for a new similar permit for the year 
1929, on receipt of the notice from the appellees 
that this application had been disapproved for the 
reasons set forth in said notice, requested of the 
appellees a hearing to disprove 4 ‘the charges” con¬ 
tained in said notice; that such hearing was 
promptly accorded to the appellant, at which hear¬ 
ing the appellant appeared by its President and 
Counsel and gave testimony, cross-examined the 
appellee’s witnesses, and without protest or objec¬ 
tion to the proceeding, participated in said hearing, 
in the hope that the appellant might convince the 
appellee, Herbert, that his application for a permit, 
for the year 1929 should be granted. j 

It is respectfully submitted that the appellant, 
by thus proceeding, has, firstly, waived any alleged 

i 

rights which it might have under its prior 1928 
permit, and, secondly, waived any alleged right 
which it might have had to insist upon a hearing 
before the original action taken by the appellee, 
Herbert, in disapproving the application of the 



i 


/ 
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appellant for a permit. The appellant applies for 
a new permit for the year 1929, and failing, now 
contends that the appellees have wrongfully de¬ 
prived him of his 1928 permit. Again, the appel¬ 
lant denies the validity of the appellees’ original 
decision in disapproving the appellant’s applica¬ 
tion, but at its own request was thereafter given a 
full hearing, the evidence adduced at which hearing 
the appellant here seeks to review. Certainly such 
conduct constitutes a waiver of any such alleged 
rights. I 

This question was squarely passed upon in! the 
case of Cywan v. Blair, 16 F. (2d) 279 (D. C., K. D. 
Ill.;, where the court said: j 

As to the first question above suggested, it 
is the court’s opinion that when the com¬ 
plainant, acting in accordance with the 
Treasury Decision, applied for a renewall of 
his permit, he waived any rights which he 
may have had under it. The application for 
renewal, made without any reservation, and 
the subsequent proceedings had before ithe 
Prohibition Department, constituted an elec¬ 
tion to proceed in harmony with, and not 
contrary to, the Treasury Decision, and 
worked a surrender of the permit. See 
Plested v. Abbey, 228 U. S. 42, 50 ; 33 S. let. 
503, 57 L. Ed. 724. 

See also the case of W. H. Long Co., Inc., v. 
Campbell, 28 F. (2d) 422 (D. C., S. D. N. ^.), 
affirmed (C. C. A. 2) 34 F. (2) 645, where the plain- 



tiff attacked the insufficiency of a notice required 
by Section 9 of Title II of the National Prohibition 
Act of a revocation hearing, the Court saying: 

While I do not agree with the position of 
1 the hearing officer that the citation was suf¬ 
ficient of itself, I think it plain that the plain¬ 
tiff, having obtained adjournments and hav¬ 
ing appeared and placed evidence on the 
stand, teas in no position to take this point. 

See also upon this proposition the following cases: 

Plested v. Abbey, 228 U. S. 42. 

Gray v. Yelloivley, 290 F. 400 (D. C., E. 

D. N. Y.). 

Schnitzler v. Yellowley, 290 F. 849 (D. C., 

E. D. N. Y.). 

Again it may be asked, why is this appellant here 
in Court asking this Honorable Court to review the 
action of these appellees in denying to the appel¬ 
lant its application for a new permit, if it is true, 
as the appellant contends, that the appellees had 
no right to interfere with its 1928 permit? Why 
does not the appellant come into Court to seek to 
enforce its alleged rights under its former permit ? 
This suit, however, seeks to compel the appellees to 
grant the 1929 permit as applied for. The appel¬ 
lees respectfully submit that the appellant, if it 
ever had any such right, which is denied, has waived 
such rights. 
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VHI 

j 

The burden of proof is upon the appellant to shqw that 
there was no evidence before the appellees which war¬ 
ranted the decision in question, and the appellants 
have failed to sustain this burden. 

It is well settled that in these review proceedings 
the burden of proof is upon the plaintiff to show to 
the Court that there was an entire lack of evidence 
before the Commissioner when he refuses to grant 
a permit, and that the Commissioner acted without 
any evidence, and, therefore, arbitrarily ahd un¬ 
lawfully. | 

In the case of Halpern v. Andrews, supra, the 
Court had this to say upon this point: i 

The Commissioner’s action in th£s case 
was not based upon an error of law. ! Hav¬ 
ing found that it was not wholly unsup¬ 
ported by evidence, the 'burden is upon the 
applicant to show that it is either arbitrary 
or capricious. This burden he has fhiled to 
meet, but on the contrary, it appears to the 
court that under the circumstances of this 
case the refusal of the permit was eminently 
proper. 1 

Again in the case of Quaker Industrial Gorp. v. 
Blair, 19 F. (2d) 235, (D. C., E. D. Pa.) the Court 
said: I 

Under the issues raised in the case, the 
burden was placed upon the plaintiff! of sus¬ 
taining its contention that the defendant’s 
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action was an unjust and arbitrary exercise 
of discretion. The action of the administra¬ 
tor was based upon his conclusion that the 
application was not made in good faith. 

See also on this point the case of Yudelson v. 
Andre tv s : > supra; Blair v. Stewart, 12 F. (2d) 838 
(D. C. App.) 

IX 

The decisions and findings of the appellees denying the 
appellant’s application for a permit, having been based 
upon evidence showing bad faith on the part of the 
appellant, are valid and sufficient in law and can not be 
disturbed 

It is well settled, that, when the Commissioner 
upon competent evidence finds that an applicant 
for a permit under the National Prohibition Act 
is not acting in good faith, or that the said applica¬ 
tion is not made in good faith, he is required to dis¬ 
approve such application. 

In the case of Ma-King Co. v. United States, 
supra, the Supreme Court very clearly had this in 
mind, when the Court, speaking through Mr. Jus¬ 
tice Sanford, said that the Act placed upon the 
Commissioner a responsibility “which requires him 
to refuse a permit to one who is not a suitable per¬ 
son to be trusted, in a relation of such confidence, 
with the possession of liquor susceptible of diver¬ 
sion to beverage use ” and that the Act necessarily 
implies that “he shall, before granting a permit, 
determine, in the exercise of his sound discretion, 
whether the applicant is a fit person to be entrusted 
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with such a privilege”; and it is quite important to 
observe that in the Ma-King Case, supra, thefe was 
involved an application for specially denatured al¬ 
cohol, and not liquor fit for beverage purposes. 

In the case of Fox v. Mills, 31 F. (2d) 290 (iD. C., 
S. D. N. Y.), where the plaintiff brought a s^iit in 
equity to review the action of the Administrator 
in refusing an application for a permit to manu¬ 
facture flavoring extracts under Section 4 of! Title 
II of the National Prohibition Act, the Court sus¬ 
tained said refusal, saying, inter alia: 


The prohibition administrator, therefore, 
concluded that the application of Hermon 
Fox for permission to use whisky in the 
manufacture of ginger extract has not been 
made in good faith by him. 

Ma-King Products Co. v. Blair 9 271 TJ. S. 
479, 46 S. Ct. 544, 70 L. Ed. 1046, decided by 
the Supreme Court in June, 1926, applies to 
these facts, notwithstanding that the prepa¬ 
ration is unfit for beverage purposes and not 
intoxicating. The action of the prohibition 
administrator, therefore, is approved, j and 
the bill dismissed. 


The appellees have found, as appears from the 

i 

record in this case, that the appellant sold,land 
persisted in selling its entire products to the 
Foreign Opal Company , which Company had \for¬ 
feited the confidence of the Government , and that 
the appellant persisted in using a formula which 
was easily redistillable and refused to use anj ap¬ 
proved formula in its manufacture of hair tqnic 
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from specially denatured alcohol, all after ample 
notice to the appellant. It is submitted that each 
of these findings was warranted by the evidence and 
support a finding of bad faith justifying the action 
of the appellees in refusing appellant’s application. 
These two findings will be discussed separately. 

(A) The decision and finding by the appellees that the appellant 
insisted in selling its entire products to a vendee which had 
lost the confidence of and had deceived the Government, was 
justified by the evidence and warranted the decision of the 
appellees in denying the application of the appellant 

The evidence in this record show's that the ap¬ 
pellant was a one-man concern, w T ith net profits of 
only $40 per week, and that it sold its entire prod¬ 
uct to the Foreign Opal Company, of Philadelphia, 
Pennsylvania (Rec. pp. 38, 42, 49); that this Com¬ 
pany had repeatedly declined to disclose, both to 
the appellant (Rec. pp. 42, 43, 46, 52), and to the 
appellees (Rec. p. 150) information as to its cus¬ 
tomers, so that the Government v T as prevented from 
ascertaining whether the products of the appel¬ 
lant were being used for illegal beverage purposes; 
that this Company conducted no legitimate busi¬ 
ness, with no apparent business activities, and was 
a cover-up house (Rec. pp. 57 to 86) ; that this 
Company gave false information as to the alleged 
receipt by it of the appellant’s products (Rec. pp. 
58, 67); that this Company resold the appellant’s 
products under a new trade name without the man¬ 
ufacturer’s permit number on the package, as is re¬ 
quired by law, thereby rendering the confirmation 
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of such sales impossible (Rec. pp. 40, 51j) ; that 
none of the products of the appellant or jof said 
Foreign Opal Company have ever been found upon 
the legitimate market, though diligent I search 
therefor has been made by the appellees (Rec. pp. 
59, 79,127); and that, though requested to desist in 
so doing, the appellant has at all times insisted in 
selling to said Foreign Opal Company (Rec^ pp. 47, 
49,115-117,149). Reference is hereby madb to the 
statement of the findings made by the appellees as 
set forth in their answer filed herein. (Rec. pp. 


147-151.) ! 

It is respectfully submitted that thesie facts 

i 

clearly show bad faith on the part of the appellant 
and justified the findings of the appellees in the 

■ i 

premises. 

In the following cases it has been held that a find¬ 
ing by the Commissioner of bad faith on the part 
of a permittee to use specially denatured jalcohol, 
with respect to the manner in which his dealings 
were had with his vendees, justifies a refusal of a 
permit. j 

A recent case exactly in point is Driscoll v. 
Campbell, 33 F. (2d) 281 (C. C. A. 2nd). In this 
case the plaintiff held a permit to use specially de¬ 
natured alcohol in the amount of one hundred gal- 
Ions per month, and he made application! to the 

I 

Commission to be permitted to use seven hundred 
and fifty gallons per month. This application 
was refused by the Administrator on the! ground 
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that the plaintiff claimed a necessity for the in¬ 
crease based on orders from one Salikof for pur¬ 
chase from plaintiff of toilet water, and that said 
Salikof was involved with violations of the National 
Prohibition Act. Thereupon the plaintiff sub¬ 
mitted orders from three other concerns in support 
of his application. The application was again dis¬ 
approved because one of these new customers re¬ 
fused to give information necessary for the admin¬ 
istrator to check up on the ultimate disposition of 
the products he purchased from the plaintiff . The 
other two were unable to furnish such information. 
The District Court denied the plaintiff injunctive 
relief and affirmed the action of the Administrator, 
and, on appeal, the Circuit Court of Appeals, in 
affirming the decision below, had this to say: 

On the merits little need be said. The 
Commissioner indicated that he was not will¬ 
ing to trust the plaintiff with so large a 
monthly withdrawal. The plaintiff’s asso¬ 
ciates did not inspire confidence . That the 
Commissioner was willing to leave unchal¬ 
lenged his permit for 100 gallons does not 
demonstrate that he was worthy of confi¬ 
dence for whatever amount he might ask. 
We can not say the Commissioner’s ac¬ 
tion was so arbitrary or capricious that a 
court should reverse it. Ma-King Products 
Co . v. Blair, supra. 

This case of Driscoll v. Campbell, supra, would 
seem to be decisive of the proposition here under 
consideration. 
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See also the case of Bernstein v. Doran, 33 F. 
(2d) 897 (C. C. A. 3), where the Circuit Court of 
Appeals affirmed the decision of the Administrator 
in refusing an application for a permit by reason, 
among others, of “ the questionable character of 
customers with whom the applicant stated he meant 
to deal holding that this was a question within 
the proper sphere of proper inquiry on the part of 
the Administrator. 

i 

In the case of Quaker Ind. Co. v. Blair, 19 F. 
(2d) 235 (D. C., E. D. Pa.), the plaintiff brought 
suit in equity to review the action of the Commis- 
sioner in refusing an application for a permit to 
use specially denatured alcohol. It appears, that 
the Commissioner found that the proposed vendees 
of the plaintiff’s products did not purchase such 

A 

products, but were only brokers. The Court sus¬ 
tained the action of the Commissioner, saying; 

In view of these facts, the administrator 
could come to but one conclusion, when taken 
in connection with the excessive quantity 
over the capacity of his plant, applied for in 
his permit, and that is that the application 
was not made in good faith. We apply to 
the situation here the principle stated by 
Judge Buffington in Ma-King Products 
Company v. Blair (C. C. A.) 3 F. (2d) 937: 

“The holder of such a permit is intrusted 
by the government with a power which sub¬ 
jects him to the approaches and bribes of 
lawbreakers, and where, as in this case,! the 
business associations of applicants have 

! 

! 

i 
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i 

i 
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been with men whose conduct has already 
invited prohibition prosecutions against 
them, it goes without saying that the Com¬ 
missioner would have been derelict in duty 
in granting them a permit.” * * * 

But where one comes into a court of equity 
to have his rights ascertained he must come 
with clean hands. 

In the case of Solax Drug Co. v. Doran, 27 F. (2d) 
522 (C. C. A. 3), the plaintiff brought a bill in 
equity to review the action of the Commissioner in 
refusing to grant an increase in the amount of spe¬ 
cially denatured alcohol to be used by the plaintiff. 
The Court below sustained the action of the Com¬ 
missioner and, on appeal, the Circuit Court of Ap- . 
peals affirmed that action, saying: 

It is not unreasonable, where the circum¬ 
stances are such as disclosed by this record, 
for the Commissioner to require the appli¬ 
cant to present full information as to the 
person with whom he is doing and proposes 
to continue to do business as his sole cus¬ 
tomer, and to require him to explicitly define 
the exact nature of the connection between 
him and his customer. The evidence actu¬ 
ally presented to the Commissioner in this 
case upon these points is unsatisfactory. 

See also the case of Tru-Blu Beverage Co. v. 
Doran, 32 F. (2d) 971, (C. C. A. 3), where the 
Administrator had denied a permit on the ground 
that the applicant owned stock in and was closely 
connected with other concerns that had violated the 
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law, and the Circuit Court of Appeals affirmed his 

i 

action, saying inter alia: 

We hold there was evidence which sus¬ 
tained the Administrator’s finding that the 
applicant was, through its stock ownership, 
so closely connected with former violators 
of the law as to make it not a suitable cor¬ 
porate person to be entrusted with the pos¬ 
session of liquor susceptible during its manu¬ 
facture or diversion to unlawful uses, and 
that this evidence justified his decision; deny¬ 
ing the permit. j 

i 

(B) The decision and finding by the appellees that the appellant 
persisted in using under its permit a formula, which, as the 
appellant knew, rendered its products easily redistillhble, and 
that the appellant refused to apply for a permit cabling for 
an approved formula, was justified by the evidence and war¬ 
ranted the appellees in denying the appellant’s application 

j 

The evidence in this record shows, and the ap¬ 
pellees have so found, that the appellant herein 

i 

has insisted in manufacturing its products from 
specially denatured alcohol under the old disap¬ 
proved formula No. 40 (Rec. pp. 110 to 117); that 
on four different occasions the appellant \i 7 as re¬ 
quested to discontinue the use of this formula, but 
that it always refused so to do (Rec. pp. 90, 109, 
110, 112) ; that the said formula No. 40 haid been 
found to be easily susceptible, by a simple process 
of manipulation, of redistillation and the recovery 
of pure alcohol, and was disapproved by the ap- 
pellees (Rec. pp. 90, 97); that such products as 
Vitol Hair Tonic, manufactured by the appellant 


j 


76 


from this formula No. 40, were never found in the 
legitimate market, but only in illegitimate chan¬ 
nels (Rec. pp. 59, 79, 127, and Add. to Rec.); that, 
on analysis, samples of oil used by appellant were 
found easily susceptible of illegal-beverage uses, 
and that said oil was not a genuine essential oil but 
a synthetic oil, the use of which would not prevent 
its use for beverage purposes but would render it 
easy to be used for illegal purposes, and that said 
oil was, therefore, disapproved by the appellees 
(Rec. pp. 90 to 98) ; that the appellant was requested 
to discontinue the use of this oil and to submit an 
approved formula, all of which the appellant re¬ 
fused to do (Rec. pp. 109, 112, 113) ; and that 
notice of all of the above facts was duly served upon 
the appellant. 

It would seem too clear for argument that this 
evidence was ample to warrant a finding that the 
appellant was not acting in good faith in the prem¬ 
ises. After being advised that his samples ren¬ 
dered the illegal use of his products easy and that 
no such products had been found in the legitimate 
markets, but were found only in illegal markets, 
the insistence by the appellant in still using this dis¬ 
approved formula, and its refusal to adopt a satis¬ 
factory formula, could result in but one conclusion, 
and well justified the appellees in finding that the 
appellant was not acting in good faith, and justi¬ 
fied the refusal of the appellant’s application. 

That the appellees were so justified in refusing 
appellant’s application, see the case of Lacquer 
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Chem. Co. v. Mills, 22 F. (2d) 697 (D. C.,| E. D. 
N. Y.), affirmed by the Circuit Court of Appeals 
in 22 F. (2) 700 (C. C. A. 2). In this case the plain¬ 
tiffs held permits to use specially denatured alcohol 
in the manufacture of certain articles under Section 
4 of Title II of the National Prohibition Act] in ac- 

i 

cordance with Formula #3-A, which was then an 
approved formula for that purpose . These permits 
had been issued in 1924 and 1925. On November 
29,1926, the Commissioner promulgated a Decision 
forbidding the further use of this formula 3-A. 
Plaintiffs brought suit in equity to restrain the 
Commissioner from prohibiting plaintiffs! from 
procuring under their permits specially denatured 
alcohol formula 3-A, claiming, just as does the ap¬ 
pellant herein, that the action of the Commissioner 
amounted to a revocation of plaintiffs’ permits. 
The Court denied the application of plaintiffs for 
an injunction and made these very interesting 
observations: 

i 

The power to regulate the distribution and 
use of denatured alcohol in manufacturing 
is given to the Commissioner of Internal 
Revenue in very broad terms by section 13, 
title 3, of the National Prohibition Act, 
which reads as follows: * * * 

And here the Court quotes said section 13, herein¬ 
before referred to, and adds: 

i 

From the laws as quoted it appears that 
the Commissioner of Internal Revenue did 
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not exhaust his power by making the regula¬ 
tion under which the plaintiffs v’ere allowed 
to purchase for use in their manufacturing 
formula 3-A, but that the power to change 
such regulation continued because, under 
section 13, title 3, of the National Prohibi¬ 
tion Act, the Commissioner had power to 
issue regulations “from time to time,” and 
under section 4 of title 2 of that act the pro¬ 
duction and use of denatured alcohol was to 
be “as provided by law’s and regulations now 
or hereafter in force.” Nowhere in the Jaw 
is there provided any formula for denatur¬ 
ing alcohol, hut the duty is cast upon the 
Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, 
to make from time to time rules and regula¬ 
tions covering this subject. * * * 

To hold, as plaintiffs contend, that the 
Commissioner, having once given a permit 
to use one formula, can never change that 
formula without revoking the permit, seems 
to be contrary to the intent of Congress as 
expressed in section 13, title 3, of the Na¬ 
tional Prohibition Act, supra, * * * 

because it is impossible to conceive of keep¬ 
ing the business on the highest possible 
plane, if no changes can be made in formu¬ 
lae, but each permittee must go on forever 
using the same formula of denatured al¬ 
cohol; and, further, the Congress realized 
that the interests of the government might 
not always he the same, as the Commissioner 
was given hy that section power to make 
regulation from time to time. 
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The Circuit Court of Appeals, in a Per Curiam 

I 

decision affirmed this decision of the District Court. 
See Lacquer Chemical Co. v. Mills, 22 F. (2d) 700 
(C. C. A. 2), and the Supreme Court denied Cer¬ 
tiorari in this case. See Lacquer Chemical Co. v. 
Mills, 276 U. S. 617. | 

The decision in the Lacquer Chemical Co. Case, 
affirmed as aforesaid, is clear authority for the 
proposition that the Commissioner has authority, 
from time to time, to disapprove of certain fbrmu- 

I 

lae for specially denatured alcohol, and to require 
permittees under existing permits to change! such 
formulae and procure specially denatured alcohol 
only under formulae which are approved by him. 
How much more must it be true that in the ckse of 
applications for new permits (as in the case at bar), 
the Commissioner has the right to insist that an ap- 

i 

plicant use such an approved formula, and that he 
desist from using one which has been disapproved, 
for the reason that its use renders the products 
manufactured thereunder easily susceptible \of il¬ 
legal beverage purposes. And this being so, the 
persistence of the appellant in using this disap¬ 
proved formula very clearly amounts to bad faith. 

In the case of Liscio v. Campbell, 31 F. (2d!) 292, 
(D. C., S. D. N. Y.), affirmed (C. C. A. 2) 34 Fed. 
(2) 646, the court made the following observation: 

i 

In view of the very wide discretion ivhich 
is imposed by the law upon the Commis¬ 
sioner, I have no doubt of his power to\ scru¬ 
tinize in every case the necessity for the use 
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of whisky in medicinal preparations not fit 
for beverage purposes, and, in the exercise 
of a sound discretion, to refuse permits for 

the use of whiskv in the manufacture of such 

%/ 

preparations, where ethyl alcohol may be 
used as a solvent and preservative without 
impairing the quality of the article. 

This same proposition was clearly in the mind of 
Court in the case of Doran v. Eisenberg, 30 F. (2d) 
503 (C. C. A. 3) when the Court said: 

We agree with the learned trial judge that 
noncompliance with the literal terms of the 
regulation is not a ground for refusal, but 
noncompliance with a fair requirement that 
fits the particular case may be a valid ground 
for refusal, or compliance therewith may be 
made a condition on which a permit shall be 
granted. 

X 

The appellees have not been guilty of any laches in the 

premises 

The appellant contends that these appellees were 
in possession in March, 1928, of the facts upon 
which they based their decision of December 28, 
1928, denying the appellant’s application for a per¬ 
mit for the year 1929, that the appellees sat idle 
and did nothing to revoke the appellant ’s permit 
and that therefore they are guilty of laches. 

The appellant seems to forget what the gist of 
its case is, what the allegations of its bill are, and 
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what relief it seeks therein. This is not a proceed¬ 
ing to revoke the appellant’s permit, as wds the 
case of Walter v. Pennington, 29 F. (2dj 912, 
cited by appellant on page 19 of its brief; nor has 
the appellant alleged in its bill any such revocation. 

As heretofore stated herein, this controversy 
arose solely over the action of the appellees in 
refusing to grant to the appellant its application 
for a new permit . The appellant’s application was 
dated August 28, 1928, was forwarded to the ap¬ 
pellee Herbert on that date (Rec. pp. 117,118^ 119), 
and applied for a permit to commence on January 
1st, 1929. No action has ever been taken by the 
appellees to put an end to appellant’s permit jwhich 
expired by limitation on December 31st, 1928. On 
November 14th, 1928, the appellee Herbert in writ¬ 
ing requested the appellant to submit qualitative 
formulae and samples of its manufactured 
products, with respect to its said application, which 
formulae and samples the appellant submitted on 
December 7th, 1928. (Rec. p. 118.) On December 
28th, 1928, the appellees duly notified the appellant 
that its application was rejected for the reasons 
therein set forth. (Rec. pp. 121,122.) On January 
4th, 1929, the appellant requested a hearing oh this 
decision (Rec. pp. 13, 14), which request was 
granted and on January 8, 1929, this hearing was 
had, lasting several days, and the testimony reduced 
to writing was duly considered by the appellee 


i 

i 
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Herbert (Rec. pp. 14 to 127). And on January 
31st, 1929, a copy of the final decision, together with 
a copy of the record and findings thereon were duly 
transmitted to the appellant. How, it is respect¬ 
fully submitted, could these appellees have acted 
sooner in the premises ? 

In the face of these facts, which appear of record 
herein, and which are, in substance, alleged in the 
appellant’s bill, the appellant now asserts that the 
appellees should have acted earlier and should have 
proceeded to revoke its permit, and in the same 
breath asserts that such facts are insufficient to 
warrant the denial of its application. This is but 
another of the many shifting and inconsistent 
positions that this appellant has here taken. 

This contention of the appellant as to laches is 
too absurd to take the time to discuss, except to 
state that, in making this contention, the appellant 
wholly overlooks that its case is based upon an al¬ 
leged unlawful refusal of its application for a new 
permit for the year 1929, and seeks a review of the 
evidence adduced at a hearing which was afforded 
to the appellant, at its own request; and that this 
case in no sense involves, nor does the appellant’s 
bill of complaint make any such allegation, any 
revocation or interference with its 1928 permit. 

For these reasons no time will be taken to discuss 
the cases cited by the appellant in its brief on the 
question of laches. 

The appellant seems to argue that the appellees 
gave the “appellant a clean bill of health when they 
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cancelled” its bond, by saying the appellant had 
presented satisfactory evidence of the disposition 

i 

of its “intoxicating liquor.” If the appellant had 

j 

read carefully the record attached to its bill of: com¬ 
plaint, it would have seen that this notice was issued 
in error , was a form of notice issued only to holders 
of permits to possess regular liquors, and! was 
never intended to apply to or to have been sent to 
this appellant. (See Rec. pp. 99, 100.) This fact 

i 

was not controverted. Surely the appellant’s case 
must be desperate to resort to such an argument, 
upon this record. 

Wherefore, the appellees respectfully urge! that 
the decree of the Court below be affirmed. 

i 

Respectfully submitted. 

Leo A. Rover, | 

United States Attorney, 
Harold W. Orcutt, 

I 

Assistant United States Attorney , j 
Attorneys for the Appellees. 

i 

November, 1929. 


U S GOVERNMENT PRINTING OFFICE: 1929 






COITPT r»P APPEALS 

ffizmiVTOF GCLOM&: A 

ri LSD 





\ re sos g . 




IN THE 


Court of Appeals!, JBtsitrtct of Columbia 


Term, 1929. 


No. 4978. 


Roge Laboratories, Incorporated, 
A Corporation, 

Appellant , 

vs. 


James M. Doran, Commissioner of Prohibition, and 
John F. J. Herbert, Prohibition Administrator for 

the District of Columbia. 


MOTION FOR APPELLANT TO ADVANCE. 


‘s V ^ /VI /’Jcr 

• K e ptombor , 1929. 


Joseph A. Cantrel, 

Harry S. Barger, 

Attorneys for Appellant. 


Press ok Byron S. Adams, Washington, D. C. 









IN THE 


i 

i 


i 

| 

i 

! 


I 

i 

i 


(Court of Appeals, Sistrirt of Columbia 

-Term, 1929. 


No. 4978. 
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Roge Laboratories, Incorporated, 
A Corporation, 

Appellant, 


vs. 


i 


James M. Doran, Commissioner of Prohibition, and 
John F. J. Herbert, Prohibition Administrator! for 

the District of Columbia. 


MOTION FOR APPELLANT TO ADVANCE. 

I 


Come now the Attorneys for Appellant, and oki be¬ 
half of the Appellant in the above-entitled cause, move 
the Court to advance the same for argument to the 
earliest date on the calendar as is possible, aiid as 
grounds for the motion assign the following: 

This case involves a question of unusual public in- 
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terest, and there also exists therein an unusual exi¬ 
gency which should be dealt with promptly. The un¬ 
usual exigency is that Appellant, by reason of the ac¬ 
tions complained of on the part of Appellees, has had 
his business brought to a complete standstill, and is 
sufferingirreparable and irremediable damage, hy 
way of loss of business, loss of accounts, loss of in¬ 
come, and by having to continue the overhead of his 
business by payments of salaries, and expenses for 
heat, light, telephone, et cetera; and such business of 
Appellant has been thus terminated by reason of Ap¬ 
pellees actions since December 31, 1928. 

The question of unusual public interest is whether 
or not the Prohibition Commissioner may, by regula¬ 
tion, place a time limit upon permits authorizing the 
use of denatured alcohol in the manufacture of toilet 
preparations unfit for beverage purposes. There are 
thousands of such permits throughout the United 
States, and the question becomes most important. 

It is accordingly moved that the case be advanced 
for argument. 

Opposing counsel concur in this motion. 

Joseph A. Cantrel, 

Harry S. Barger, 

Attorneys for Appellant . 

- Septembe r, 1929. 



